Book IV

The Structure of Government

----------

XIII. - The Separation of Powers 



‘All States have three elements, and the good law-giver has to regard what is expedient for each State.  When they are well ordered, the State is well ordered, and as they differ from one another, Constitutions differ.' - Aristotle, Politics, iv.  



‘Unless there is an equitable adjustment in a State, of rights, offices, and functions, so that the Executive may have sufficient power, the Senate sufficient authority, and the people sufficient liberty, the frame of government cannot remain stable and free from violent change.'  - Cicero , De Republica,  c. xxxiii.  



‘The result of this power of the several estates for mutual help or harm is a union sufficiently firm for all emergencies and a constitution than which it is impossible to find a better. . . . For when anyone of the three classes manifests an inclination to be unduly encroaching, the mutual interdependence of all the three and the possibility of the pretensions of anyone being checked and thwarted by the others must plainly check this tendency; and so the proper equilibrium is maintained. - Polybius on the Roman Constitution, Histories, vi. 18.



‘Si la puissance de juger etait jointe a la puissance legislative, le pouvoir sur la vie et la liberte des citoyens serait arbitraire.' - Montesquieu, Esprit des Lois, xi. vi.



Constitutional Problems.

Having completed a rapid survey of some typical polities of the modern world, we now proceed to inquire what guidance is afforded by the working of those constitutions in the solution of various problems of government by which the modern State is confronted.



The Legislature.

Problems connected with the Legislature and the Electorate demand the first consideration.



What is the best form of Legislative Body: may the function of legislation be safely entrusted to a single chamber; if so, how shall that chamber be elected and composed; if not, what form shall a second chamber take?



Shall membership of the second chamber be mainly or partially hereditary as in England; shall it, as in Canada, be based upon the principle of nomination; or upon direct election, as in Australia; or, as in France, upon indirect election?



What are the appropriate powers and functions of the Legislature?



Shall it be, as in England, legally omni- [begin page 376] potent, with power not merely to make laws but to revise the Constitution; or shall it be confined, as in the United States, to the making of laws within the rigidly defined limits of an Instrument or Frame of Government?



If the function of the Legislature be thus limited, what provision should be made for the revision of the Constitution itself?



Is it desirable to submit constitutional amendments to the direct vote of the electorate by means of a Referendum?



Ought the electorate to possess the right of initiating such amendments?



Should similar powers be exercised by the electorate in regard to ordinary legislation?



Are such devices, be they intrinsically sound or unsound, consistent with the theory of Representative Democracy?



How should the electorate itself be composed?



Should representation be based upon the principle of locality or upon that of occupation?



Is a man primarily a citizen or a craftsman?



How shall effect be given, in either case, to his wishes?



How far is it proper to respect the opinions of minorities?



By what method can this best be done?



Such are some of the problems which inevitably suggest themselves in connexion with the Legislature and the electorate.



The Executive.

Parallel problems must be considered in reference to the Executive authority.



Shall the headship of the State be vested in an hereditary monarch or an elective President?



Shall the President be the actual repository of executive power or merely the official chief of the State?



In the former case should the Executive be responsible to the Legislature or to the electorate?



In either case what should be the relation between the Executive and the Legislature?



Should the Executive be co-ordinate in authority with the Legislature or subordinate to it?



Is the Cabinet system or the Presidential to be preferred?



Is there a third alternative?



May the actual control of administration be safely entrusted, as in Switzerland, to the Legislative Body?



Should executive authority be shared, as in the United States, with the Legislature; or ought the functions to be kept rigidly apart?

[begin page 377]



The Judicature

What is the true position of the Judicial Body?



How should the judges stand as regards the Executive and the legislature?



Ought the judges, as Bacon held, to be 'lions but lions under the throne'; or is it essential to purity of administration and to the preservation of liberty that the Judiciary should be wholly independent of the Executive?



Should the judges themselves be nominated or elected?



Should they enjoy a permanent tenure of office or be subject to the Recall?



What is the proper relation between the Judiciary and the Legislature?



Should the judges be merely interpreters of the law, or should they be guardians of the Constitution, exercising, in effect, an appellate jurisdiction as against the makers of the laws?



Central and Local Government

Another sheaf of problems is raised by a consideration Central of the functions appropriate to central and local government respectively.  Under primitive conditions all government is local government; in the more advanced societies power tends to be concentrated in the hands of the central administration.



Is this tendency sound?



Does it promote efficiency and economy?



If it be desirable to vest considerable power in Local Authorities, how should those authorities be constituted?



Are the principles which determine the distribution of functions among the several organs of the central government equally applicable to local administration?

 

Federalism and Devolution

Questions such as these, if pushed to their logical conclusion, raise a problem even more fundamental: should the structure of the State be unitary or federal?  Federalism may represent either a centripetal or a centrifugal movement; it may even represent a combination of both.  The United States of America and the Commonwealth of Australia alike illustrate, in their federal constitutions, the triumph of the centripetal idea.  The birth of the Federal Dominion of Canada represented, as we have seen, a separatist tendency as between Ontario and Quebec, but at the same time it brought these provinces into closer association with the Maritime [begin page 378] Provinces, it brought the Maritime Provinces into closer association with each other, and it provided a framework into which were ultimately fitted units so mutually remote as British Columbia, Alberta, and Prince Edward Island.  Federalism as proposed for the British Commonwealth might similarly be found to reconcile principles which are theoretically opposed, giving to the parts an even larger autonomy than that which they at present enjoy, but simultaneously conferring upon the whole powers which are now non-existent.  On the other hand, federalism may be frankly centrifugal in intention and actually in effect.  The Act for the Better Government of Ireland (1920), setting up subordinate Legislatures, with Executives responsible thereto in Dublin and Belfast, was commended by its authors as federal in principle, though it was in effect admittedly centrifugal.  An important question arose in connexion with that ill-fated measure: whether the residue of powers should be vested in the Imperial or in the subordinate Parliaments; or conversely, whether certain enumerated powers should be delegated to the Irish Parliaments, or whether only certain enumerated powers should be reserved to the Imperial Parliament?  Subsequent events have, it is true, rendered the discussion academic, but that fact does not affect the theoretical validity of the arguments advanced.  Those arguments raise issues of vital importance to every scheme of government based upon principles professedly federal.  Consideration of them must, however, be deferred to a later chapter.  Before the discussion of any of these problems can be approached an answer must be given to a fundamental question: In an ideal polity, should the several functions of government, legislative, executive, and judicial, be rigidly delimited, or is it to the common advantage that they should as far as possible be performed in close co-operation if not actually combined?



The Separation of Powers.

In the science of government as in the art of industry progress is commonly measured by the advance in the [begin page 379] principle of differentiation.  Adam Smith builds his argument for an advance in the productive capacity of the nations of the world upon the principle of the 'division of labour’.  In specialization and co-operation are to be found the keys to every advance in the organization of industry.  Free Trade is but the application of the same principle to commercial intercourse between nation and nation.  Politics approaches the same problem from a somewhat different angle.  Eight and twenty years before the publication (1776) of The Wealth of Nations Montesquieu had given to the world his Esprit des Lois (1748).  Montesquieu discerned in the theory of the separation of powers the most effective guarantee for the preservation of political liberty, and it was the philosophy of Montesquieu which, as we have seen, inspired the Constitution makers of the United States of America and of revolutionary France.



But the problem is much older than Montesquieu, although it was he who, among the moderns, first concentrated attention upon it. 



The Greek View.

Aristotle distinguishes three elements in a well-ordered State as follows:



(i) The deliberative ( τό Βουλευόμενν περί τών κοινών ); 



(ii) the magisterial ( τό περί τάς άρχάς  ); and



(iii) the judicial ( τό όικάζον ) 



The first is concerned with all the high questions of general interest to the community: the making of war; the conclusion of peace treaties and alliances; the infliction of the death penalty; exile and confiscation; the auditing of accounts; and the passing of laws.  The absence of a special legislative organ will be noted; but the Greek philosophers presupposed the existence of a code of laws framed by a νομοθέτης or lawgiver, actual or mythical - a Solon, an Hippodamus, a Phaleas of Alcaeon - and acquiring by tradition an almost Divine authority.  Such laws were not to be lightly changed.  Some were disposed to doubt whether they should be changed at all, 'even for the better.  'Yet' if Politics be an art change must be necessary; for as in other arts, so in making a constitution [begin page 380] it is impossible that all things should be set down in writing; for enactments must be universal, while actions are concerned with the particular '. Aristotle infers, there- fore, that' sometimes and in certain cases laws may be changed' , though the process calls for the utmost caution. ' The habit of changing the laws is an evil, and when the advantage is small, some errors, both of lawgivers and rulers, had better be left; the citizen will not gain so much by the change as he will lose by the habit of disobedience. . . . For the law has no power to command obedience except that of habit, which can only be given by time, so that a readiness to change from old to new laws enfeebles the power of the law.'  Indispensable legislation is, however, entrusted to the deliberative assembly - in Athens the Ecclesia.



The organization of the magistracy; the disposition of offices; the mode of appointment to them; the question of tenure; the filling of vacancies; the articulation of functions; all these are matters the settlement of which demands, in Aristotle's view, the highest circumspection.  The primary problem which presented itself for solution to Lord Haldane's Machinery of Government Committee was stated in their Report in the following terms: 'Upon what principle are the functions of Departments to be determined and allocated?  There appear to be only two alternatives which may be briefly described as distribution according to the persons or classes to be dealt with, and distribution according to the services to be performed.'�  The question was anticipated in the Politics and stated by Aristotle in almost identical terms: 'Should offices be divided according to the subjects with which they deal, or according to the persons with whom they deal?'�  After all, modern England and ancient Greece are not so far apart. 



On similar lines Aristotle discusses the constitution and functions of the judiciary.  It should, however, be [begin page 381] observed that while in theory a clear distinction was drawn between the deliberative and legislative, the executive and the judicial functions, in practice, as we have already indicated, the same persons exercised all three functions.� 



Rome.

The Roman Constitution at its best was remarkable Rome less for the differentiation than for the balanced equilibrium of powers.  It is upon this feature of the Roman polity that both Polybius� and Cicero� insisted. 



‘As for the Roman Constitution,' wrote Polybius, 'it had three elements, each of them possessing sovereign powers; and their respective share of power in the whole State had been regulated with such scrupulous regard to equality and equilibrium, that no one could say for certain, not even a native, whether the constitution as a whole were an aristocracy, a democracy, or despotism.  And no wonder: for if we confine our observation to the power of the Consuls we should be inclined to regard it as despotic; if to that of the Senate, as aristocratic; and if finally one looks at the power possessed by the people it would seem a clear case of a democracy.'� 



The Consuls exercised an administrative authority which in war, if not in peace, was absolute.  Yet the Senate was supreme in matters of finance, in the settlement of disputes between tributaries, as regards foreign and colonial policy, and as a tribunal in cases of high treason and other serious crimes.  But the people alone could decide matters of life or death, could declare war or make peace, could ratify treaties and act as the fountain of honour and of punishment.  So perfect indeed was the equilibrium between the several parts - the Consuls depending on the Senate and on the people; the Senate controlled by the people; the people dependent on the Senate and on the Consuls - that the whole moved as one articulated machine.  Cicero's observations, made a century later than those of Polybius, tend to establish [begin page 382] a similar conclusion; the monarchical element as represented by the Consuls working in harmony with the aristocratic Senate, and both with the people. 



Bodin.

To the subject now under revision the Middle Ages contributed nothing; but, as already indicated in another connexion, political speculation was reawakened by the revival of learning and the Protestant Reformation.  In his remarkable Treatise on the Republic - a work which is ranked by a competent critic� above the Discourses of Machiavelli and worthy of comparison with the work of Montesquieu - Bodin�  insists that the Prince ought not to administer justice in person, but should delegate this function of government to an independent tribunal.  To be at once legislator and judge is to mingle together justice and the prerogative of mercy, adherence to the law and arbitrary departure from it.� 



Montesquieu.

It is, however, to Montesquieu we must look for the first scientific exposition, in modern times, of the doctrine of the separation of powers. 



‘When’, he wrote, 'in the same person or in the same body of magistrates the legislative and executive power are combined, no liberty is possible, because there is reason to dread that the same King and the same Senate may make tyrannical laws with the view of executing them tyrannically.  Neither is there any liberty if the judicial power be not separated from the legislative and the executive.  If it were joined to the legislative power, the power of the life and liberty of the citizens would be arbitrary; for the judge would be the law- maker.  If it were joined to the executive power, the judge would have the force of an oppressor.'� 



Only in England did he in his day find the separation complete, and only in England, therefore, was to be found a nation the direct aim of whose constitution is political freedom.  Whether the separation of powers was so complete, even in England, as Montesquieu imagined is [begin page 383] a question which must not now detain us.



Blackstone.

Blackstone writing nearly twenty years after Montesquieu, held the stone same view and expressed it in words almost identical:



‘In all tyrannical governments the supreme majesty, or the right both of making and enforcing laws, is vested in the same man or one and the same body of men; and when these two powers are united together there is no public liberty.'�



Not less noteworthy is it that, in adapting English institutions to trans-Atlantic conditions, the framers of the American Constitution laid especial stress upon this cardinal doctrine of Montesquieu.  'The accumulation of all powers,' wrote Alexander Hamilton in The Federalist, ‘legislative, executive, and judicial, in the same hands, whether of one, a few, or many, and whether hereditary, self-appointed, or elective may be justly pronounced the very definition of tyranny.'� 



Bagehot.

Walter Bagehot, writing a century later than Blackstone, took a view of the English Constitution directly contradictory to that of the famous jurist: 'The independence of the legislative and executive powers is the specific quality of Presidential Government just as their fusion and combination is the precise principle of Cabinet Government.' 



It is, however, pertinent to observe that the Constitution of Bagehot's day was very far from being the Constitution of Blackstone's.  When George III was 'really King' and before the younger Pitt had claimed the place and title which Walpole had disavowed, there was a much clearer line of distinction between Executive and Legislature even in England than Bagehot, a century afterwards, could discern.  Nor is the line so precise in America as some theorists have maintained.  The Federalist indeed insisted that 'unless these departments [legislative, executive, and judiciary] be so far connected and blended as to give to each a constitutional control over the others, the degree of separation which the maxim requires as essential to a free government can never in practice be [begin page 384] duly maintained.’�  Nevertheless it is incontestable that among the characteristic features and cardinal doctrines of the American Constitution the division of powers is one of the most obtrusive.



Revolutionary France.

The same principle permeated the first of the many constitutional experiments tried by France during the revolutionary period at the close of the eighteenth century.  Partly in deference to the classical aphorism of Montesquieu, partly from a disposition to follow American as against English precedent, and not least by reason of the ineradicable suspicion at that time entertained as to the designs of the Court, the Constituent Assembly (1789) decreed an absolute separation between the Legislature and the Executive.  The King was, indeed, to be allowed a veto upon legislation, but it was to be only suspensive, not absolute, and it was strictly laid down that no executive minister or holder of any office under the Crown should have a seat or a vote in the Legislature.



Regrettable as this decision was, fatal as it proved to the lingering hope that constitutional reform might, even at the eleventh hour be effected without recourse to violent revolution, the decision was natural if not inevitable. 



Of all the points of contrast between the England and the France of the eighteenth century, perhaps the most striking was the position occupied in the two countries respectively by political writers.  In England the men of letters not merely mingled in affairs but not infrequently directed them.  Bolingbroke and Addison were themselves Secretaries of State, and Burke was private secretary to a great Whig nobleman who was twice first Minister, while he himself sat, for years, in the House of Commons, and held, for a time, a minor office.  The political philosophy of such men was necessarily tempered; Burke's was suffused by administrative experience and first-hand knowledge of practical politics.  In France the divorce between thought and action was absolute.  Montesquieu, [begin page 385] Voltaire, Diderot, and Rousseau were men of letters without experience of affairs.  Turgot was, it is true, at once philosopher and statesman, but Turgot could not hold his place against Court influence. 



Similarly, the men who were returned to the States-General of 1789 were deeply influenced by the abstract theories of the philosophers but had themselves, as a rule, no experience whatever in practical administration.  ‘I find’, wrote Arthur Young, ‘a general ignorance of the principles of government, a strange and unaccountable appeal on one side to ideal and visionary rights of nature, and on the other no settled plan that shall give security to the people for being in future in a much better situation than hitherto.'�  ‘Among them' Burke found 'some of known rank, some of shining talents, but of any practical experience in the State not one man was to be found.  The best were only men of theory.'� 



In view of the recent political history of France-the centralization of administration, the virtual supersession of the local magnates and officials by the Intendants, the concentration of all power in the hands of the Crown and its agents - the results deplored by English observers were probably inevitable.  In France the theorists pushed principles to their logical conclusion with results destructive of practical efficiency; in England efficiency was secured with happy disregard of logic, symmetry, or consistency.



The differentiation of political functions was, in England, effected in deference to the dictates of practical convenience, slowly and gradually.  Today, in all civilized States, the three functions of government are clearly distinguished, and each function is assigned to its appropriate organ:



(i) 	the Legislature, or law-making organ, is concerned with the laying down of general rules;



(ii) 	the Judiciary, or law-interpreting organ, with the application of general rules to particular cases; and [begin page 386] 



(iii) 	the Executive, with the enforcing of the orders of the courts, the carrying out of the general rules embodied in statutes and with the general administration of the business of the State.

 

In primitive times all three functions were performed by the King.  The King, though acting with the counsel and consent of the 'wise', was the supreme legislator.  The results of his activities were embodied in Dooms, such as the Dooms of Ethelbert, of Ine, of Alfred, of Edward the Elder, of Edgar, and the rest.  But this legislation was concerned largely with what we should now regard as Executive business - primarily with the preservation of the peace.  The King, again, was the supreme Executive: the leader of the host in arms, the guardian of the 'King's Peace'.  The King, finally, was the supreme judge.  In theory, indeed, there has been little change in this respect between the days of Edward the Elder and those of George V.  Now, as then, the King, with the counsel and consent of the wise, makes the laws; the King, through the mouth of his judges, interprets the law, and the King, with the aid of a vastly complicated administrative machine, puts the law into execution.  The King has now transferred his several functions to separate bodies.  This transference was, however, a slow process.  The King's Court (Curia Regis) was, in Norman and early Angevin times, Legislature, Executive, and Judiciary in one.  We should now deem it a hardship if in a dispute with a tax-collector (Executive) we could not appeal to a judicial tribunal which, though the 'King's Court’, could be relied upon to decide impartially between the claims of the Crown and those of a private citizen.  But in the twelfth century the functions of the judges were at least as much fiscal as judicial.  The same thing is true of the King's local representative - the shire-reeve.  It is no less true of the Tudor 'man-of-all-work' - the Justice of the Peace.  The 'Stacks of Statutes’, under which Lambarde groaned, assigned to the county magistrate functions which were [begin page 387] partly judicial, partly legislative, partly administrative.  The Justice of the Peace had, for example, to try offenders against the law, to relieve the poor, to fix wages, and to ‘set on work' the lusty unemployed.  Such a confusion of functions seems to the citizen of the modern State, and more particularly to the modern Englishman, to be a serious menace to personal liberty.  When judges are makers as well as interpreters of the law, the liberty of the individual is gravely imperilled; and to make members of the Executive judges in all cases which concern administrative acts seems to the Englishman hardly less destructive of liberty than to combine the functions of law-maker and judge. 



The principle of the separation of powers being then generally admitted, and the differentiation of functions having been largely carried out in practice, it remains to consider, in further detail, the problems presented to the student of Political Science in connexion respectively with the Legislature, the Executive, and the Judiciary.
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