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Sir George Reynel's Cafe.  Parr 3,
.02 of Leicefter and divers ofber of the Lods fo peak iy
my bebalf fo2 the Fructheranceof the Duit: Do in the Gy
the Dueen fao, F vo like well and anvright well contep
that Mark Steward Do ceafe fromt his WWHaiting fill ..
all refulue otheriife, and if bis Waother be found fitpy
thall ferbe in bis Place during the Lime of bis Ableug,
Quz quidem (2 litera manu propr'ipfius com’ Leic’ fubfcripy
fequitur hze verba, Lo my verp good Lo2ds the Lop
Chaneelioy, and rhe Logd Chief FJuftice of England, any
either of them, . After my mofthearty Cammendationst
rour 2 023%ips, this Wearer Mark Steward path eatnefly
befought ine toadyerfife pour Logothips of my LWnowleog
touching her Pajelty's Leave fop the faid Stewards nof
Qttendance in his Difice of Derjeantlhip ;. TWiherein this
15 very true, that about Michaelmas, as 3 fake it, in thy
fenth Year of her Dajeflty’s Keign, the Court being then
at Windfor, Mark Steward both bimfclf and bhis Friems,
foz that he had a Defive to remain in the Country, earnclt
Ip travelled with me fo be his Pean fo2 the obtaining of
ber Majelty’s good Licence and Fabour,that twithout any
Paeyudice fo2 not attending be might at bis Pleature o
de, and faz the Supplving of bis Place tobich he hav f
ferve about the lafe FLo2d Leeper of fhe Gaeat Heal
as Serycant at Arws, be acquainfed mee With the g
I iking and Confentation my faid Lo2d Leeper had fohate
a 13:wther of bis to atfend in bis Place, to Wwhich allod
gave my belt Furtherance afterards: TWhereby b
PWajelt plealed both to grant her favourable Licence fo
Mark Stewaid fo: his Gblence, and fo allofv his 1Bt
fo fupply his Place, twho ivas accozdingly (ivoan therein,
and many Pears ferved the Place. Thus much, being
o my ofwiy Linowledge fo be frue, af his bimble ai
sarnelt Swit, 3 thought good to advertile pour Lovfipy
and fo oo bid vour &L 4. farctoell from the Court the xxi.of
May 1579. Pour L L, lobing FFriend R. Leic. Ejw
predi@’ ulterius dicant, quod predi@’ Auguftinus Stewsrd
frater ipfius Marci fexto die Januarii, anno undecimo fupre
di¥, apud Hampton Court in comit’ Middl’ per diftan
Dominam Reginam admiffus ordinat’ & conftjtut’ fuit, ad
artendend loco & vicg ipfius Marci fratris fui fuper Nicho!
Bacon’ Milit’, adtunc exiften’ Domin’ cuftod’ magni Sigili
Angliz, & ad idem officium _ pro & inloco ac vice ipiis
Marei bene & fideliter exequend’ & exercend adtug




pir 1N, §ir George Reynel’s Cufe.
g ibid’ in preefentia di¢tz Dom’ Reginz jurat’ fhit, prout pee
depoﬁtione’ ipfius Auguftini Stevqard, quaz fequit' in hils
Angl’ verbis fequen, qua’comperimus fore veram, *dfcer
Chriftmas, and befoze Hillary Term i the clebenth Peay
of per Wighnefs's Reigh, on a Dunday o2 Volivay, her
Pajefty coming frov the Clofet at Hampton Court, wag
moted by the Wight Vonouvable deceafed Eatl of Pem-
broke fo2 the inftitufing of Awguftine Steward Derjeant at
qems to attend upon the o2 Keeper; o whom her Wa-
jelty anfwered, Sy Logd, he is not to hahe his Waother's
dffice, but is to be appointed onlp to attend tn bis Place
for hum at fuch Lime ag his Waother Mall be abfent, her
Bajelty making then Kelation of her fabourable Licence
dlready granted fo Mark Steward, fo abive the Country,
and to abfent bimfelf from ber Dervice at his Pleafure,
until he yould by ber Majelky be ealled again to his At-
fendance upon the fatd Lo2d Leeper : And then the faid
Auguftine 1vas fwo2n fo atfend as is abobe (pecificd : Pre-
textu cujus idem Auguftinus Steward in abfentia ipfius Mar-
¢ Steward fratris fur preed’ offic’ fervien' ad arma fuper can.
cellar’ Angl’ attendend’, abinde ufque vicefim’ diem Junii
wreg’ diftz Dom’ Regin’ nunc decimo oétavo, ufus fuie &
grercuit: Sed utrum diét’ Dom’ Regin’ per verba tantum
abfqye feripto figillat’ poteft fufficien’ in lege licentiam dare
adem Marco Steward ad feipfum abfentand’ab exercitio of-
ficii fyi preed’ jur’ pred’ penitus ignorant, & inde petunt auxi-
lium & advifament’ cur’ in Prxmiiﬁs, &c. Et fi fuper totam
materiam cur’ Dom’ Regin' hic videbit', qd* di€t' Dom’ Re-
g’ nunc poteft per verba tantum abfg; fcripto figillar® fuffi-
tien’ in lege licentiam dare eidem Marco ad feiplum ablen-
1nd’ ab exercitio officii fui pred’, tunc jur’ pred’ dicunt, qd’
it Dom’ regin’ nung dedit licentiam eidem Marco Steward
i fo ipfum abfentand’ ab exercitio officii fui pred’ duran’
beneplac’ ipfius Marci, danec-per eandem Dom’ Regin’ ei
preciperet ad deferviend’ in officio fuo preed’, modo & torma
prout pred” Marcus fuperius placitand’ allegavit: Et fi fu[;er
ttam materiam preed” cur’ Dom’ Regin’ hicvidebir, qd'dict’
Dom’ Regin’ nunc non poteft per verba tantum abfq; leripto
figilat’ fufficien’ in lege licentiam dare eidem Marco ad
kipum abfentand® ab exercitio officii fui prad’ tunc jur'
predicti dicung quod dift’ Dom’ Regina nunc non dedit li-
entiam eidem §|arco Steward ad feipfum abfentand’ ab ex«
ecitio officii fui predi®’ durante beneplacito ipfius Marei,
tonec per eandem Dom’ Regin’ei praciperet’ ad deferviend’
b officio fup predifto. Et quiacur’ Dom’ Regin’ hic éi_e
‘ judi-
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judicio fuo inde reddend’ nondum advifat’, &. Ideo diesinge
dat’ eft tam pref. Gilberto Gerrard qui fequit, &c, qun
praf. Marc’ Steward ufq’ in O&ab’ S. Mich. coram Dony
Regina ubicunqg; &c. in flatu quo nunc, &c. de judicio fuo in-
de audiend’, &c. Ad quas quidem O&ab. S. Mich. coram
Dom’ Regin’ apud Weftm’, ven’ tam przf, Gilbertus Gerrard
qui fequit’, &c. quam praed’ Marcus Steward per attorn’ fuum
przd’. Et quia cur’ Dom’ Regin’ hic de judicio inde reddend
nondum advifat’, &c. Ideo dies inde dat’ eft tam pref, Gil.
berto Gerrard qui fequit’, &c. quam pref. Marco Steward
ufg; a die S. Martini in 15 dies coram Dom’ Regin’ ubicung;
&c. in ftatu quo nunc, &e. de judicio fuo inde audiend’, &,
ad quam quidem 1. S. Martini, coram dom’ Regina apud
Weftm’, ven’ tam pref. Gilbertus Gerrard, qui fequitur, &
quam pred Marcus Steward per attornat’ fuum pred’: Su-
per quo vifis & per curiam hic intellettis omnibus & fingulis
premiffis maturaque deliberatione inde habita, fervient dic-
Manus Repine % Dominz Reginz ad legem ac ipfius Regine attornat ad
amovem.fg' hocconvocat', & prafent’, confideratum eft, qd’ diCtum offi
pars reftitua’ cium di&i fervientis ad arma in manib’ dict’ Dom’ Reginz
falvo femper  retent’ eidem Marco reftituat’, & quod pred’ Marc’ Steward
jare Regaz i ad ..y ) T > il
quod, &e. exercitiun’ & occupation’ officii fui pred’ 2 quo amotus uity

una cum vadiis & feodis inde eidem officio debitis & pertinen,
a diéto tempore amotionis fuz gb exercitio officii fui prad
hucufq; percept’ & detent’, reftituat’, &c. Salvo femper jue
Reginz fi quod, &c.

Contra Regi-
Ram.

Pafch



part IX,

Pafch. 10 Jac. Reg. which be-
gan Mich. 8 Jac. Rot. 3648.

Margaret Podger’s Cafe.

IN Replevin between Ralph-Bicknel Plintiff, and Fob# | prownt, 184

Tucker Defendant, the Plaintiff declared of taking his 2 Brownl., 13¢

Cattle wiz. Sheep at Currirevel, in the Countyof Somer- 153

J#, in a Place called Hillfield Clofe, the Defendant made

Conufance as Baily to Margaver Podger, becaufe the

Place where, was the Freeheld of the faid Margarer Pod-

gr, for Damage-feafant, &¢. In bar of which Avowry the

Paintiff faid, That before the faid Margares had any thin

inthe Place where, one Thomas Wife Elq; was feifed of the

Manor of Hampenbridge in the County aforefaid, whereof

the Place where was Parcel, and that the Place where was

demifed, and demifable by Copy of Court-Roll, &e. for

oe, two, or three Lives; and that within the faid Manor,

there was, &5, a Cuftom, Quod ills vel dla qui vel gue, pri-

s vel prima nowminat’ forer in tali Copia, thould have

the Lands and Tenements to kim only for his Life, and he

Who was fecond named fhould have it only for his Life,

tsb mortems of him who was firft Tenant, and fo of the

thrd after the Death of the fecond, And that the faid

Tho. Wife Lord of the faid Manor, at a Court held

15 Offob, Anno 9 Fliz. granted the Place where, &,

o Jobn ‘Podger and Eliz. and Mary his Daughters

fir their Lives, &c. by which Fobn entred, &¢. and died

sher whofe Death Eliz. entredy and magried the faidﬂ RZZ%
6Rue
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Bicknel the PL by which he entred, and put in his Cattle,

§5c. and averred the Life of Eliz. The Avowant replied and

confeffed that the faid Zho. was feifed of "the Manor, apg

that within the faid Manor there were fuch Cuftoms, as the

PL in Bar of the Avowry had alledged and confeffed alfy

the Grant madeto Fobn Podger, Eliz. and Mary, prout, &,

but further faid, That the faid £ Podger of the Place whete,

&9z. fo being feifed, the faid Tho. FVife Lord of the faid Ma-

nor, anno 23 El by Deed indented and inrolled in the Chay.

cery, according to the Stat. for 461 13 5. 44. bargained and

fold to the faid 7. Podger,the Place where, . tohave and

to hold to him and his Heirs ; by Force of which, and of the

Stat. of transferring of Ufes into Pofleffion, the faid 7. Podger

was feifed of the Place where, &¢. in Pee, and the faid b

fo feifed, the faid 7. Wife Menfe Mich. anno 23 El levied s

Fine corze ceo, &5¢. of the Place where, &c. to the faid Jobs

Podger and his Heirs with Proclam. according to the Stat, of

(s) +H.7.¢21 (g) 4 H. 7. and afterwards anno 39 El, . Podger died feifed,
after whole Death it defcended to Marmaduke Podger his

Son and Heir, who thereof #7. 4 Fac. levied a Fine to Colling

and Northover, and to the Heirs of Collinzs, which was to the

Ufe of the {aid Marmaduke, and Margarer his Wife, and to

(2 13_C°-§5-2- the Heirs of the faid Marutad. (but this Fine was not pleaded
g‘g ‘;‘:.'.21";‘1":' to be with Proclamations) and afterwards 24 Funiian.8 .,
3 Leony7.213. the f2id Marmaduke died, and Margaret furvived him, and
2 Leon.53,157. was thereof feifed for the Term of her Life, and afterwards
3 Leon-10221. 6 DI, entred into the Tenements, and put in his Cattl,
3iof.=16.  &¢. and that 10 Years and more after the Death of the faid
1 Andert. 170 . Podger were paft, and that the faid Eliz. 1 Nov.an, 55E,
gc’pf l'fo‘g’;u_ accomplifhed her Age of 21 Years, and that fhe was not Co-
Sav. 85,388,106, vert Baron, nor Nozz compos meatis, nor out of the Realm,
107, nor in Prifon, and that the faid Eliz. after the Death of %
EG"D‘,‘?" 235, Podger, and after her full Age, nor the faid Raiph and Eli,
Plowd. 360. v. after their Marriage, within 5 Years did not make any En-
37,5 ~ try or Claim, &c. by which fhe was barred of all Right and
;g)";_f‘b’ 7?3'-3 Claim of and in the Place where, &c. by Force of the fsid
79.2.46.5.87.2. Stat. andaverr'd the Life of the faid Margares: Upon which
b.88.ab.89.2. the Pl demurr’d in Law. And in this Cafe 5 Queft. were
SCe Sy, moved 1. If cuftomary Eftates granted by Copy, at the
5 Bulitr 152,  Will of the Lord, according to the Cuftom of the Manor, &
2 Inft. 519, are within the Stat. of (J) 4 H. 1. ¢. 24. of Fines, to be barfd
3”;_7;}21'3.'2;_ by Fine with Proclamation and Non-claim by § Yes. =
215 pls3.22.. Admitting that fnch Eftates were within the faid Stat. ifby
pl-28. 252 pl. the Acceprance of the faid Bargain and Sale, they inthe
‘33’2518; lpl'9' Remainder of the Copyhold Eftate were put outof - Poffe
:’A},fe;f 376. fion of their Remainder, or if their Remdinder conti
13 Co. 20, nued in them. 3. If after the faid -Bargain and Sdle
to Fobn Podger, Elizab. in' the Remainder might emg.

: ]

[V
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Astothe firft it was objected, that fuch cuftomary Eftates ar¢
rot within the faid A&, for divers Reafons. 1. In refpet of
the Bafenefs of the Eftate ; for in the Judgm. of the Laws
they have but a Ten'cy atWill,which is fo weak,that theMa-
kersof the A&t of 4H.7. never intended to include 'em within
the general Words of the A&, no more than the Stat. of /.
o.(a) de donis conditionalibus extends to fuch bafe Eftates (4) Ct. Car,
gnted by Copy ar Will, &¢, asit was refolved per tozam Cu- 42: 43, a4-
7tz in the lait Term, upon Evidence toa Jury in Trgfpafs, covadr 368
between (2) L kornton and Lucas for Lands in Lambetlh, in O Beal, Fg;,;‘
the County of Surry, which began 9 Fac. Reg. Rot. 3129, 154,166,167,
Vide Heydow's Cafe im the 3d Part of my Reportsf. 7. 2dly, 131(015 Rep.
it would be very prejudicial toLords of Manors; for ifa Dif- :é: 2.2. 9.2,
feifor of Land held by Copy levies a Fine with Proclamati- 3av. 67.
o, it would be dangerous to Lords, that they might lofe not 1% 1% 189
o s . . . » 49,
only their Fines upon Alienationsor Defcents, and the Bene- 307, 301,
fir of Forfeitures, but alfo might be in danger of being bar- £ Leon. 175,
red of their Frechold and Inheritance of the Land held by Z"aﬂ'né*;;’;_s'
Copy, without any Fault in them. But it was refolved.per Haird.4s3.
aie Curiars, that Lands held (¢) by Copy are within the 1 Rol. 838,
Words and Intent of the faid A& of 4 H. 7. for the Words of & &?&Zﬁ'b
the Purview are general, And the fuid Proclamation fo bad ,Co.rz.a. ~
wid inade, the Fine to be 4 Final End, and couclude as well (6) 1 Rol. 838,
Privies as Strangers to the fame : And if no Exception had ((‘)lgéi.z cap
been in the Star. by the Words aforefaid,allPerfons generally Winch. A
would be concluded, as it is heldin (2) 19 H. 8.6. J. & 7. 2. 2 Brownl. 156,
Then let us fee what Things are faved by the fame At ;the 3Rk 152,
*Words of the Saving are, And faving to every Perfon, &e. C ol 153,
{ g 3 s T Car. 45,
Jieh Right, Claim and Inteieft, &e. fi that they purfuetheir (4) Br. Fisc L,
Tille Clairiz or Tutercft, within five Tears afer the Procla- B Tail- 3.
mations : Within which Words and principally this word (€) (¢)s Cor23.b;
(Intereft) a Leafe for ( f) Years is included, fo that if he (f)2Ink.s1;.
mskes not Entry or Claim within five Years, he fhall bebar- & ](a:?"éé v
red, as it was refolved in Saffn’s Cafe in the 5 Part of 79 Plowd. 3742,
Reports, f. 123, 124. and there the Words of the Preamble 1 Venr. 56,
tfthe faid AQ are well obferved.(Zhar Fines ought 10 beof Baré-seours.
Yrenter Strength to avoid Strifes and Debates, and o the '
FialEand and Conctufion, $5¢.) and there it is inferred, That
great Mifchief, Vexation and trouble. would enfue, if
Leafes for Years (which now many Times are made for a
geat Number of Years, &c) fhould not be within
e Ats bur greater Mifchief, Vesation and Trou-
Y would cnfuc if the faid A& fhould not extend
" Cuﬂomgry Lands held by Copy, for a great Part
W them is’ granted in_ Fee-Simple, o that it would be
ném mifchievous, and greater Caufc of Contention
2n the faid Cafe of the Eftate for Years, And as to the
&’d Objections, they are anfwered by the faid Refolution o
¢Cafe of the Eftatc for Years, for fuch Prejudice might be
P objedted
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obje@ed in fuch Cafe tothe Leffor, as well for his Beneft of

0

Forfeiture, &5¢. asfor the Hazard of his Inheritance, asin ths

Cafe of Copyhold to the Lord. But if Leflec for Years, or (.

yholder by Affent and Covin to bar the Leflor or Ld. of his

Ynherirance,makesa Feoffm.and levies a Fine withProclamay,

in the fame Manner as appearsin Farnzer's Cafe inthe 3 Par;

(3) 2 An’. 176 of my Reforts, f- 77. fuch Fine fhall not () bar the Leffor or

]I‘i‘;(i;“‘f’;' the Lord for the Reafons there given at large. And the

Wiach. 176,  Eftate of 2 Copyholder is not a meer Eftate at ) Wil), but

17 . fecundum confuerndinem Manerii, which Cuftom hath fixed
00,7725 “and ftrengthen'd his Eftate.

Ri.?m. 145, Nota Readera Difference betweena Leafe forYears,and o

2 Bulttr. 129.  Leafe for (¢) Life, and alfo betwixt a Grant by Copy, . fur

s"é;&;‘_" & Life,or in Fee, by Cuftom, &¢. and a Leafe for Life by the

2Ca. s.-rﬁ " Com. Law: Forif Leffee for Yearsis oufted, and he in Rever-

Lir.Se.77.  fion diffeifed, and the Diffeifor leviesa Fine with Proclamati-

?"él‘“; o- > ons, and 5 Years pafs, as well the Leffor asthe Leffee isbarred

6 Co. 37.0. by their Non-claim, and the Leffor fhall not have 5 Yearsaf-

Ci.Car. 45.  ter the Years expired. So if Copyholder for Life, or in Fee

ﬁ“}' 6. be oufted, and the Lord diffeifed, and the Diffeifor leviess

oor 63, 61. - .

{¢) Cr. El. 220, Fine with Proclemat. and 5 Years pafs, as well the Lord as

255 the Copyholder is barred, and the Lord in fuch Cafe fhall

Mo l”"‘"' not have 5 Yearsafter the Death of the Copyholder for Life.

1 Leon. s0. And the Reafon of thefe Differences arifes upon the Words

Cr. Car 157 of the two Savingsin the faid A& of ¢ H. 7. the firft Saving

Elf"‘"f' 373- B s, Saving 10 every Perfon,&e. fuch Right, Claim and Tte-

Raym.xte.  7eft, &e. [0 that they purfue their Title,Claine or Interefl by

3Co.73.b.  «vay of Attion, or lzwful Entry within five Years, &¢. The

fecond Saving is, And faving t0 all otlher Perfous fuch Al

on, Right, Title, &c as firft rall groze, remain or deftend,or

corze 1o them after the fzid Fine, &c. by Force of any Gift,

&c. or by any other Canfeor Matter bad or made before thefud

Fine. The firft Saving extends to thofe who have prefent

Rights, and may immediately enter or have their Ationto

recover the Lands, and therefore they are confined to 5 Yeass

after the Fine levied. And the fecond Saving extendsto tho

who 2t the Time of the Fine levied, can’t immediately have

an Aétion, nor make an Entry, but iz futnyo, and therefore

they fhall have five Years after that their Ation, &c. firk

{é)1]Jon. s60. 2ccrues. Then when (4) Leffee for Years, or Ten't by Copyy

&c. for Life, or in Fee, is oufted, and the Leffor or Lord

diffeifed, the Le@or or the Lord may immediately have A

JUfe or other real Altion, and recover the Land, and there

fore they are within the firft Saving, and by Confequenc

if they do not purfue their Action within the five Yeu!

after the Fine levied, they are barred for ever: And

they are not within the fecond Saving, becaufe the

Leffor or Lord has a prefent Acion and Remedy, and

therefore he is cut of the faid fecond Branch, for fh¢

A&iun, €. doth not accrug firft to him after the Fitt
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fnd altho’ a {#) Stranger can’t of his own Head enter in the (¢) CrEl.igu
Name of him who has right to avoid the Fine without com- ('),f;:""; 34
mand precedent, or Affent fubfequent, withinthe § Years, Moot 20"
git was refolved in the L. Audley's Cafe, M. 38 & 39 El, Co.Ltzc6h,
inthe K.'s Bench, where the Cafe was, thatthe L. 2) 4ud- Eg’fé Bles1.
ley being feifed of certain Lands, an. 6 Fl levieda Pine with Joo; 255.”4;;,
Proclamation ; and within the 5 Yearsa meer Stranger, who Peph. 108.
bed not any Right or Intercit in the Land comprized within &5 Lit 2453
the Fine, made an Entry in theName of him who had Right 7" **

vithin the 5 Years, withoutany requeft or command prece-

dentor Affent fubfequent within the 5 Years,that this Entry

fhould not avoid the Fine, for the Saving inthe faid A&t has

appropriated the Purfuit by way of A&ion or lawful Entry

whim who has Right either by Command precedent or Af-

fent fubfequent within the 5 Years, (c) omnis enine ratibabic (4Co. Lir:

tis retrosrabitur & mandato equiparatur : And of fuch O- 1%0.b.207. 4,
piion were all the Juflices of the Serjeants fum in Flegt- 1473 218
Jireet, as Popham Ch. Jufk. openly reported in Court, againit

the Opinion in 31 H. 8. Entry Congeable, Br. 123. Vide 45

E3.Releafe28. (4) Guardian byNurrure or inSocage mayen- (4) Cr.ElL132,
trin the Name of the Infant who has Right of Entry, and Moor 222.

that fhall veft the Eftate in the Infant, without any Com- f“&};":‘f?}'
mind or Affent, for there is Privity betwixe them. Fide (¢) (e) Br. Seifin

wHyt2.a (f) 1x Aff $.11.8 26 E.3. 62, b.by Thorte. 5o
Tet(g) he in the Rc'grgon expeftant upon an Eftate for ggg;gg’;g
Lifeor Years, or the L. of a Ten't by Copy, &¢. may well, Br. Sciiinzr,
vithin the faid A&, enter in the Name of the Ten’t for Life, () Carter 35.
Leffee for Years, or Ten't by Copy, andin his own Right, to
five sy well their own Preehold and Inheritance, as the faid
particular Interefts,for the Leffor and the Lord are not Stran-
ges, for they are Privies in Eltate, and as the Entries of thofe
FanicularTeq‘rs fhallavail the Leffor and the L. in fuch Cafes
the Privity of their Eftates, fo the Entry of the (h) Left (h) Carterys.
liror the Lord in fuch Cafes in the Names of the particular
Ten'ts fhall avail them for the Privity of their Eftates, and -
it the Salvation of their feveral Rights without any Requeft
rcedent, or Affent fubfequent  For in fuch Cafe the Lef-
tror Lord purfues their Title and Claim which they have
b the Inheritance by lawful Entry within the 5 Years, but
Udoth not he who ‘is a meer Stranger, who has pot any
ight, becaufe the Saving annexes the Entry to him who
s Right, 8. as is aforefaid.
Asto the 2d Point, Tt was refolved per roram Curicns:
. That no Pine nor (7 Warrantry fhall bar any Eftatein Pof—Qm 10C0.95.5,
n, Reverfion or Remainder which is not devefed g;.a. -
" put 1o g Right: For he who has the Eftate or ?‘1 lgﬂ 327,
Yret in him can't be put to his Alion, Enmtry & A 39,58
ih',m’ for he has that which the A&ion, Entry or
mwould veft in or give him, 2. When the
“d made the Bargain and Sale by Deed indented =nd
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inrolled to Fobn Podger,that didnotdeveft the Eftate of they
in Remainderfor divers Reafons, 1. Becaufe the Lord did thet
which hemight doby Law, and the Copyholder accepted that
which he well might: 2. The Copyholder was in lawful Pof.
feffion, and was only paffive inthis Cafe,and not altive ;and b
Acceptance he who isin Jawful Poffeflion, by Force of a parti-
. __ cular Efltate,can’t deveft the Eftate of him who has the Free.
2‘3; ILSQ;‘é ? hold or Inheritance. And therefore if Ten't-for Life () oc.
Dv. 1:%.vi.¢. cepts a Fine of a Stranger, come cco, &ec. it is a Forfeiture, 1
1¥od.Rep.117. 7, 5. but it does not deveft the Eftate of him in Reverfio
3 Q"-U:, or Remainder. 5. 7 Podgerthe Barginee was in by Force
1Rol8s2,  of a Bargain and Sale by Deed indented and inrolied, b
Force ofthe Stat, of 27 H. &, of Inrollments, and an A& of
Parliam. never doesa Wrong ; and thereupon the Ch. Jufl
w .. puraCafe which was adjudged Trin. 31. Fl. in the Exche.
f?;“‘w”s" quer, berween the Q. and the Lady (5) Grefbam, late the
1 Leon. 80,90, Wife of Sir 710 Grfcj/yaﬁz Kt. which was fuch, Sir 7. Gre-
1 Ve 176, fhas being {eifed of the Manor of AMilebanm, Caftleacre, .
Sav. §5. in the County of Nor¢hfolk levied a Fine thereof to 4. Strin-
ger and ‘Phil. Cely, awn. 12 El to Ules declared by certain
Indentures, f¢. to the Ufe of himfelf and the Lady Anune his
Wife, and their Heirs for fo it was in Effed, for there were
divers particular mezan Eftates limited, but they were all
either determined, or never came in ¢ffe) with Power of
Revocation, {contained in the faid Indentures limited,) that
if Sir 7. Grefbam fhould pay 40 5. to Stringer and Cely, ot
to the Heirs of Szriuger, that then the Fine fhould be to the
Ufe of Sir Thozizas and his Heirs; and afterwards the faid
Sir Zhomas levied a Fine, an. 15. El to the fame Conufees
of the Manors of N. F. &c. in the Counties of vrk, Derly,
&2¢. to the fame Ules declared in another Pair of Indentures
with the like Powerof Revocation upon Paym. of 405 &
was containedin the other Indentures mutatis mutandis;mnd
afterwards the faid 4. Stringer died;and afterwards the faid
Sit Thoinas paid one Sum of 404 to Cely, and to the Hein
of A. Sti-inger, for Revocation of the Ufes raifed upon both
the Fines ; and this Payment was teftified by an Inftrument
in Writing under the Seals of the Parties by good Advice,
as Sir 7 homas was perfuaded, and afterwards he raifed dij
vers Ufes and Eftates of divers Manors held in Capire: An
afterwards Sir Zhomas died, after whofe Death, viz. Hil
2%y Eliz. by the Opinion of the Juftices it was refolvel
That the Ufes were not revoked, but that the Re
,vocation was utterly void, becaufe two feveral Sum
of 4cs. ought to.have been rendred, and not o
Sum of forty Shillings, for they were feveral Indentur
and feveral Manors, ¢, and could not be fatisft
with one Sum, wherefore all the faid Manors accrucd tOL l}&
2 b
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1ady Grepam by Surviver, ! And afterwards the faid Revo-
ation was' enalted dnd adjudged to be good and fufficient
in Law, by a private A& of ‘Parliament, made'an. 23 El,
And becaufe the faid Sir 7 homzay had by Indentures of Co-
venants raifed new Ufes after the faid fuppoféd Revocation
ofdivers of the faid Eands held in Capuze, the Lady Gre-
Jhatat was called by Procefs into the Exchequer, to anfwer a
Fine to the Queen for the faid (2) Alienation of the faid (4) Savil 5.
Manors, being held of the Queen iz Capire, without Li-
cence, becaule now the fa d new Ufes raifed were good, and
the Manors paffed according to the Limitation of them, for-
ofmuch as now the Revocation was by Authority of Parlia-
ment adjudged good.But becaufe atthe Time of theDeath of
the faid Sir Thomas,which was before the faid 48 of 23 ElL
the Lady Grefpam was difcharged by Survivor, and every
Mlienation without Licence, mmplies a Wrong and a Trel-

ofs, and an A% of Parliameat, to which the Queen, and all
Ecr Subjects are Parties, and give Confent, can’t doaWrong 5
fr this Reafon the Lady Grefbam was difcharged of the
Fines for the faid Alienations, which had upon the Matter

their Effence by Means of the faid A7 of Parliament. i

Asto the 3 Point which did not tend dire@ly to the

Conclufion of the Cafe) it was refolved, That after the Bar-
gain and Sale Elizabetk could not enter, for her Eftate was
1o commence in Pofleflion after the Death of the faid Fobn
by the faid Cuftom: And fo if a Copyhelder for Life,where
the Remainder is over for Life, commits a Forfeiture, he
in the Remainder fhall not enter, (4) but the Lord, and he (! F"}; 503.
full retain it during the Life of him who committed the | Joﬂé;{fs}:
Forfeiture, but that fhall not (¢) deftroy the Remainder, 1 Saund. 151,
wihout an exprefs Cuftom in fuch Cafe. And Ten’t by Co- C2% 138{
py for Life, where the Remainder is over, may (<) furren- (f)‘l ol fep.
der to the Lord, and he in Remainder fhall not enter till af- 1 Rel 509,563.
ter his Death, for his Eflate is to commence in Poffeffion C1 1558875
pof morten, and no Incident of the Com. Law belongs to Moo 29.con.
hum, unlefs by Cuftom. And the, Ch. Juftice faid, That a Noy 42
Surender of Copyholds is not to be compared to a Surren- YOV I-
derat the Common Law 3 for if a Copyholder in Fee fur- (d) 1 ol 503
renders to the Ufe of enother for Life, no more fhall pafs
fom him than fhall ferve the Eftate limited to the Ufe,
and he who made the Surrender fhall not pay any Fine for
(¢) Re-admittance to the Reverfion, for that continued al- (9 1Rel. 5os.
ways in him ; and the Chief Juftice further faid,
That he conceived, that if the Lord in the Cafc ar Bar
had charged the Inheritance of the Copyhold, that
Jobn Podger fhould not hold it charged during his Life, for

P3 the
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the mean Eftates in the Remainder preferve the Eftate o
Fobn Podger by Copy, from the Lords Incumbrance;
8 Co. 145.b. Vide in Wrotefly's Cafe Plow. Com. 1f Ténant for Life gran
go_ 16: ; gz.b. a Rent-charge to one, and he in Reverfion grants a Ren.
Plowd, 198, a. charge to another, and afterwards. Tenant for Life furre.
ders, the Grantee of the Tenant for Life fhall bo pre.

ferred, , -

Pafch
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In Communi Banco.

Meriel Trefham’s Cafe.

- Pafch. 10 Jacobi Regis.
\

| HEIM Brokeshy and Anne Vaux Adminiftrators of Hew g, oo f1
> vy Vanx Efg; brought an Aion of Deb againft Me- Co. Eur. 151,
tiel Trefpam Adminifiratrix of Sir Thomas Trefpam Kt. on 2l 3o
1Bond of Goc /. made by the faid Sir Thomas to the faid g4y 425,
’ Henry Vauw 23 Maii an. 25 Fliz. which Plea began Trin, =
9 ]46: Rat. 917. The Defendant (#) pleaded, That. the (s)Bridg 8o
bid Sit Thomas Trefham, and Francis his Son, 1 Fulii an.
48 Reg. El. before the Barons of the Exchequer pro jufto
 vero debito recognover’ fe debere dicte nuper Regine
C.1, Sulvend in Fefto Santti Mickk Archangeli next follow-
ing: And that the faid Sir 7)homas and Francis his Son
8 Julii am. 3 Reg. Fac. acknowledged a Recognizance in
the Nature of 2 Statute, before the Lord Anderfon Chief
]u'{’uce of the Bench, to Fobr Bruduel -in 8ool. to be
paid at the Peaft of St. Fames next following, pro jufto &
Uro debito: And that the faid Sir Zhomas and Francis his
Son, &¢. 16 Decenh. an. Regni dike nupsr Regine El. 45.
scknowledged another Recognizance in the Nature of a
Statute Staple before the faid Chief Juflice to Fohu Moor
Alderman of Zond. in 10001, folveud eide’ Johan’ pro jufto
& very debito, folvend’ in Feflo Natalis Do’ tnné proxins' -
Pauew’: And that the faid Sir Thormas 16 Sepr. an. 45 El.
Reg, before the faid Ch. Juft. acknowledged another Recog-
izance in the Nature of 3 Statute Staple to Aizne Offeley in
Yooo /. pro jufto €2 vero debito folvend in Fefto Natal' Dowr’
roxim Jequen’: And another Recognizance of fuch Nature
Pa . 5
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17 Dec. ann. 2 Reg. Fac. to Fobn Ireland in 1000l projufy
§5 wero debiro, folvend in Fefto Natalis Dons’ tunc proxyy
fequen’, and pleaded that fhe had fully adminifired, & guoy
ipfz nulla beber Loua fen catalla que fuerunt ejufdenn Th.
mz Trefham rempore mortis fue in manibus fuis adiin.
frend’, nec bebuit die tinpetrationis brevis originalis pred,
nec zaguam poftea, preterquam bona & catalla ad valent;.
a2 of the faid Debt to the King, and of every of the faig
Recognizances, and averred that all the faid Recognizances
remain‘yet in Force, & quod ipfa nulla alia ffve plura habe
boiin & catalls que fuer' pred’ Thomz Trefham tempore
wortis fue in wanibus (wis adminiftrands praterquan hong
&5 caralla que non* fufficiunt ad futisfaciend” pred’ feparalia
debita eifdem Donr’ Regi nunc, Johan’ Brudnel, Johar
Moor, Annz Offley, & Johan® Ireland de eorum debis fi-
pradicl ac que eifdem debit’ obligar’ €5 onerabilia exiftui,
¢fe. And the Defendant () averred that neither the fuid
Sir T homas in his Life Time, nor the faid Adminiflrarix
after his Death had paid the faid Debts, &¢. The Phintiffs
replied and faid, That as to the faid Recognizance of Scol.
to the faid 7ehn Brudnel, that the faid Recognizance was
made pro fecuritate folutionis 4col. €5c. and that the Def.
after the Death of the faid Sir Thoras, paid to the
f2id Fobn Brudnel the faid g00/. of the principal Debt, in
full Difcharge of the faid Recognizance of 8oc /. which
400 /. the faid F. Brudnelin full Difcharge of the faid Re-
cogniz. of 8o/, there then (%) reccived. And as to the faid
1cco L acknowledg'd to the faid 7 Afoor, that the faid Re-
cogniz. was made pro fecuritate performationis quarundom
(¢) convention’ in quadam indentura tripartita gerew Dot
15 Deceiad’ aunno dille nuper Reging 45. ex farte iffis
Thome perferinand’ & cuftodiend’, which were all perform-
ed, and none of them broke. And asto the faid Recogni-
zance of 1cco L to Anue Offeley, that the faid Sir 7 horasin
his Life-time had paid the faid 1000/ to the faid e, .
and as to the faid rcool acknowledged to 7. Ireland, that
the faid Sir Z}o7zas had alfo paid them to the faid 7. fre-
lnad, &, quedque feparales recgnitiones pred’, & fi
ut prefertur Gparatim recegnite per fraudem & (4) cov-
aam ipfius Merielle, & eg intengione ad ipfas Helenam ©
Annam Vaux de debito fiio pred’ defrandand miniie exo
aeraf’ & non cancellat’ aghuc remanent: And further the
Piaintiffs faid, That the faid Mericl the Day of the
Writ brought, £ 14 Felin, guno 6 Hac. Reg. had divers
Gocdsﬂ:md Chatrels,which were of the faid Sir 7 homas the
Day of his Death, in her Hands to be adminiflred, to fatishfy

. the
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the P\s debt, pretery’ bona & catall’ ad valent' pred’ 100,

me aup’ Regin in ﬁ}rma j_bmd‘ recognit’, &¢, upon which .

the Def. (4) demr'd inlaw.” And thie cafe was argu'd by the () Bridg. 81.

Def’s and PL’s counfel at the bar in feveral terms; and the

Def’s counfel conceiv'd that the replicat. was infufficient, as

well for the manner, 'as for the matter: concerning the man-

qes for 4 reafons: 1. Becaufe the Pls. in their replicat, have

dledg’d, that the faid recognizance of 8ool. tothe faid Fobu

Prudnel made, was pro fecuritate folutionis 4001, €. and fo

have taken a bare averment againfl the recognizancé, which

s matter of record, for Sir Thomeas by the faid recognizance

acknowledges himfelf to be endebted to the faid 7 Brudnel

in800/. to be paid fuch a day,and the Pls. have alledg'd that

it was made for furety of the paym. of4co L but the Pls.ought

to have fhew’d that there wasa defeazance made by deed for

the paym. of 4co L. €. for a recogniz. may be defeated by

dee<{) inwriting, but not by bare agreem. 2.The ljke exception

waistaken, becaufe they have alledg’d, that the faid recogniz.

o the faid 7. Moor wasmade profecurit’ perﬁirmaz’yzmmizd‘ (4) Co.Lit

umvention $56.3.1f fach general pleading fhould be admitted; 1032

yet it ought to have been fhewed when the 400/ were to be {‘&_C"-Jif-&&

puid; butnow it doth not appear whether he paid irattheday, (d) Moor 199,

before the day, or after the day; for replicat. ought tocontain 158. 678, 752,

convenient 4) certainty s fo that it may appear to the court ©%E- 102216,

thatthe P1. has caufe of altion, 4. Where theyalledge that the ;T?’g?: 173

recogpiz. to the faid 7 Moor was made for perform: of cove- I Brownl, 33.

nants, and that none of the cove’nts were broke,they ought ro i 80, 116,117.

havetraverfed, f&.that it was not acknowledged,(c) provero €9 N?,by ég 71’:966

iiflo debito, for that was exprefly alledg’d by the Def in the 2 Biowal. 81,

bat. As to the matter, the Def.’s counfel conceiv'd the replicat. 3% .

infufficient for 2 reafons: 1. Becaufealtho’ Z Brudnuel had ac- ?3°,lfis' 15,142

‘epted goo /. in fatisfaction of the Stat. of oo/ yerinlaw the Godb. 29.

Star. remainsin force, and he might fue execution againft the ! Leon. 320,

Def.upon it when he would, and therefore, if fhe fhould pay 1 fieo‘i%;z' >

debts by fpecialty before thisdebt of record, the Def may be 1 Sid. 347,297,
dharged by a (4) Devsft’, and therefore not only her own lands ”SS 1412

ad goods, but her body alfo will be fubjeét to execution ;nauznﬂ{:;g’
upon the faid recogniz. of 800/ Andit was faid, that this cafe 8.
wbar differs from (¢) Zarnor’s cafe,reported by me in the 8 zcsa“"d‘ 403

purrofmay Rep.f. 142. For there Billet whohad the judgm. not 6;5.C“' T

‘anlyaccepted 601, in plenam furisfutt & exonerationenm of the Carter 2.

judgm. of 1004, £ obtulit & adbuc offertad relaxand’, €5¢c.vel | ‘\’,Cnf- 292,

wegnofeend furisfaction’ incur,8c. and that the Def. decep- :xlleen“;'g 56

tiee$S eq intentione ad defrandand’$ decipiend pred® Bdzy' Stie s . 55

EI:uruor,Es»’c. de jufto debito fio cog’ futisfattionis,Se. diftulit Yelv. 29,16,

¥ adbuc differs, &c. but in the cafe at bar it doth notappear, & f;cp oo

that the faid Fobn Bruduel ever offered either to rcleafe, 271- e

o acknowledge fatisfaltion, &c. for then default had 2Jones 83,35,
een in the defendant, as it was in Twrmor's Cafe, but §i) s Domessiy
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in this cafe fuch default does not appear to be in the Dt

2. the Pls. in their replication aver, that the faid recognim:

ces remain not difcharged by covin of the Def. &e. tq e

intent to defraud the Pls. of their Debt ; and fhe alone cap;

commit covin, for covin ought to be betwixt two, and thers,

withagrees 39 H.6.19. 4. b. where in Debt by the Prior of 9,

againft Hrgh Lacy, the Def. pleaded foreign attachment iy

Lond. at his own fuit ; the Pl. would have avert'd, that the

Plaint which was affirm’d by the faid Hzgh againft the Prio,

was to make the Prior lofe his debt, and there Prifo Chicf

(s) Br. Colie- Juft. faid, as to the () covin it feems here that it is not
fion 23. the Purpofe, for the faid Hugh can't affirm the faid plaint
by covin of himfelf alone; for covin ought to be betwixt two,

&c. And in P. C. in Talbois's Cafe, 54.b. it isheld, that covin

(2ccording to the true definition of it) is a fecret affent de-

termined m the hearts of two or more men, to the prejudice

of ancther. And afcerwards the cafe was argued in Pafih 10

Fac. Reg. by the Juitices ; and judgment was given for the

PI&' And in this cafe thefe pointswere unanimoufly refolved.

1. That the Def.’s bar was repugnant in it felf; for fift

the Def. pleads, Quod ipfa plene adminifiravit omnia bons

& cotella que fuer’ pred’ Thome tempore mortis fue & of

ipfz nulla kabet bona & catalla que fuer’ ejufid’ Thome tem.

fere mortis fue in manibus fuis adminifirand’ nec babuit

(8) A Rol. 922, die impetrationis brevis originalis pred (D) preterg b
Swind. 350 &5 eatall ad valentiam of the debt to the K. and the feveral
debts by the faid feveralrecognif. by which fhe confeffes, that

fhe has fufficient in her hands to fatisfy them. And afterw,

fhe pleads, g4’ ipfa nulla alia five plura baber bona fou carall,

que fuer’ pred Thom' temp’ mortis fuse in manibus fuis i~

mintftrand’ preterq’ bona & caralla, que non fuffciun o
Jerisfaciend pred’ feparclia debita, which is meerly, and e

diametro, repugnant to that which he had confeffed befort,

2. It was refolved, that if fhe had onlypleaded, g4'ipfann

Lalet, nec die impetration’ oviginal pre&d babuit, alig b

& caralla que fuer pr.a’ Tho' Trejéﬁm, tempore mortis i,

Preterg boina &S caralla non artingentia, ad fatisfaciend debiv

12 pred aut gue non fufficinnt ad fatisfaciend’ debita pred)

() 1 Roi. 922. Or a plea to fuch effe, that fuch plea hadbeen '¢) infufficient.
Swrid. 330.  For the execut. or adminiftrator either ought to plead as the
Def. does in this cafe, f¢. that fhe hasnot goods or chattels,6.

prererg bora & catallaad valentiam debit’ pred’ and focon

(4 154210, fefs that fhe has fufficient to fatisfy them 3 or if the truth be,
H 133, that fhe hes nor affers to fatisfy the debts of record, thento
Du p 85, confefs how much fhe has, /2. that fhe has not goods and

C’:’I‘Z_‘G_S chattels, &c. praterq bona & catalla advalentiom of 8 ’(lif
Vazh 1o, fum ceriain, & aon witra, que eifdein debitis oblignt®

onczrabilia exiftuir, but fhe ought not to fay, pré
reryuam bona & caralla won excedentia, avr qué M
Jupenz: 6@ fenisfaciend debita o ediéte, for the
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enginty, for to that the Plaintiff can’t reply, whereupon a

crtain 1fue may be takens for if the Truth of the Cafe be,

tat fhe hae Aflets to fatisfy all the Debts of Record but a

Jemy, of an Half-penny, or other fmall Sum, fuch Plea

yould be true 5 and an Executor or Adminiftrator is privy
adreprefents the Perfon of the Teflator or Inteftate, and

by Indentment of Law has Notice of the Cerrainty, and

cnain Value of the Goods, and therefore he ought in that

(4fe o plead certainly as is aforefaid ; as well as the Heir

when he pleads Detainment of Charters ina Writof Dower,

beought to fhew the(s) Certainty, becaufe he is privy 5 or 1y p,. 230L
dherwife it would be in the Cafe at Bar a Device to bar s3. '
por Creditors (an ufual Attempt in thefe Days) of their Br- ?Wﬁr 1,
me and juft Debts; and therefore fuch Innovation i plead- 53/ | .o
ing, tending to fo dangerous a Confequence, was utterly oF. 4. 47. a.

ademned una voce per totam Curiam. meias‘ Ei o
s It was refolved, That fuch () general Pleading, /6. that pp 4 3y

fuh Recognizance was made pro vera folutione, &c. or 5%'0 2 H. 7. 6.2,
fuformatiene Conventionsm,¢. becaufe the Creditor who Fuuz Dower1g,
ia Stranger to ir, has no Means in Law to know the par- Gy 450,
talar Certainty, was good enough., Vide Plow, Com. 85. a. Co. Lir.286.b,
hinCroker’s Cafe, and 18 H. 8. 1.4. b. &¢. And altho’ they }206}3- ph 150
donot (¢) {pecify the certain Day of Payment, nor that the }53,;,;8‘“,? §te
bffer Sum was paid before, or upon the Day of Payment, 1 Jones 91, 92.
%c: the Pleading is good in this Cafe, for admit that the Doc.pl6t, iy,
iynent was after the Day of Payment, yet when the faid (0o ),
Jibn Brudnel accepted the lefler Sum iz plenam exonera- 171,
timem of the faid Recognizance of 8ool This is 2 good
Ground for the Plaintiffs to aver, that by Fraud of the De-
kadant, and to the Intent to defraud the Plaintiffs of their
Debr, the Recognifance was not difcharged nor cancelled :
The which the Defendant has now confeffed by her De-
uurer, but fthe might have taken Iflue upon it, and left it
bTrial of the Country upon the Evidence, declaring the
Tuth of the Cafe.

4 It was refolved, That altho’ they have not alledged

pecial Matter, asin Zurnor’s Cafe s fe. that the Conufee (4) (4)8 Co.r3: b
therd and was ready to releafe, or acknowledge Satisfac- '35
lin; yet it was refolved, that the (¢) gencral Allegation ., .
Fraud in the Cafe at Bar was fufficient, as it is refolved ‘@ﬂ? 33'::*' )
Wlalbois’s Cafe, That general Averment of Covin was good,

taule Covin is fo fecret, whereof by Intendment another
Man.can’t have Knowledge. And if of the fpecial Manner of

vin which (as it is there held) ex v rermini, ought
0 be betwixt two by Intendment of Law a Stranger

can't

n
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can’t have Knowledge, # firtiori in the Cafe of Fraud,whig,
may be inthe Heart of one only, for if one by Deed mgj,,
a fraudulent Gift of his Goods to diverfe who know no of
it, it is Fraud only in him who makes it 5 and fo it was .
judged in Turnor’s Cafe, that Fraud may be in one, o ¢
one Part only. And for as much-as the Replication was goyq
as to the Debt of 800 /. to Fobn Brudnel, and the Def, by,
confeffed in her Bar, that {he has Affets to fatisfy all ¢},
Recognifances, for this Reafon the Pls. fhall recover the
Debt 6:c/. due by the faid Bond. And-altho’ of it felf, 454
ex vi termini, (a)Covina ought to be betwixt two ye
when it is coupled with Fraud, which may be committed by
one only, the Court fhall adjudge upon the Matter, and gy
upon the ftri¢t Etymologyof the Word 5 and if the Addj.
on of Covin be in vain then the Court vught to adjudge upo;
the Word, £ Fraud, which may be committed by one, ¢
plerumgs dum (b) proprietas verborum attendit’ fonfus .
ritaris amittirny. And the Chief Juft. (aid, guod fepe 1 Cap.
tione juris fuir digitns Deis for the Def’s Bar was altoge.
ther infufficient 5 for the Def. has averred, That Sir 7.
m2as had not paid the Debts due by the faid Recognizances
in hi} Life, nor his Adminiftrator after his Deceafe; but ()
has not' averr'd, That Francis who was jointly bound with
him in z2ll the Recognizances had not paid them, whereby
the Bar was infufficient. And if the Bar be 14) infufficient
in Matter, and the Writ and Declaration good and the Re-
plication fuperfluous, without any Matter which impugpsor
deftroys the Altion, the Pl. fha'l have Judgm. as it hasbeen
oftentimes ruled and adjudg’ g4" fuir couce(fum per tor’ Cur',
and afterwards Judgm. was given, and entred for the Pls.and
Execution awarded accordingly. Vide the s (e) Point in T
nor’s Cafe, a good Judgment in thefe Days, where Exea
rors and Adminiftraters contend by Fraud, and fubtil ad
cunning Pleadings and Devices ro bar Creditors of their juf
and true Debts: and obferve well the 3 Point refolvedin
Turnor’s Cafe. Nota Reader, At the Common Lav; i
there be Lord, Mefne, and Tenant, and the Mefne tnly
does his Services to the Lord Paramount, and yet the Lo
diftrains the Tenant peravail for them, at this Time the
Diftrefs is tortious, and the Tenzant is not diftrained in De
favle of the Mefne; but in this Cafe if the Tenant per
avail requefls the Mefne w0 take his Cattle out of ¢
Pound, and pur in his own (f) Cattle in lieu of them,
or if the Topens Lus repevied  his own Cartle, anf

rcclucﬂ‘
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requefts the Mefne to join and acquit him, and he refi

by this Matter ex poft fatto, the Law will adjudgeliefé

the "I‘e.nant peravail was diftrained in Default of the Mefne, (4) Anc. 22,23
and 1{ in a Writ of Mefne, the Mefne (#) fhould lead’ * 9 Co.23.a,
pot difirained in his Default, it fhould be found againﬂ' gé)Bt\r/inplc'“'
him, qtherw1fe the Tenant peravail will be in no Default, (tr)'Br-cjt?iszér
and will have Wrong, and yet will be without Remed ; in Adtion 67.
fod itis all one to the Tenant, if the Diftrefs be wron gxl LRI
artightful, if he fhall not have any Redrefs. ¥ide * 39 Eg 4 (Br) R'ég?if."ji‘
3o e 17E. 3.15. & 44.4. () H. 4.18. 4. 0. 12 (c)E_.4_ (e)F.N.B.:;6.h.'
v 13(4) E. 4. 6.a. b, F.N.B.(¢) 136. By which it ap- 1 Ini e 2
pars, That Judges in all Ages have endeavored to put tlg; (N Cgottos
Rule of 7. 2. 1 inExecution, ( f)Curia Domini Regis non T4

det deficere conquerenribus an  Fuftitia exhibenda. Fu- AR
fiiia et funm cuique tribuere. : r S 2k onuct,

Trin.




Gedb. 185,

1 Browal. 19~
= Brownl. 55,
146.

Part I¥,

Trin. 10 Jac. Reges.

Robert Marys's Cafe.

Eﬂ-:z‘ard Crogate brought an A&on on the Cafe againt
Relert Marys, and declared, That Walliam Winter
Gent. was feifed in Fee of the Manor of Townubars
ziigham, whersof an Houfe and 2 Acres, and = Rodsof
Lard in Townbarningham are, §¢. Parcel, and demifed and |
demifible by Copy, &c¢. in Fee, for Life, or Years, And
whereas the {aid }illiamz and all thofe whofe Eftate he hus
in the faid Manor with the Appurtenances, pro tenentibus
Ciftuinarus fus pred meffvagu 2 acr’ &5 2 Rod’ terre cum
perzn Feluerant & a toro tempose cujus comtrarii mem-
714 Fominnme non exiffr, babere confueverunt comuumam
paftur’ in quadam peciz paftur’ cons’ per eflmationem fif-
tem acras vocar’ Townbarningham Common, facern i Tows-
Larninghom pred proommnibus equis & vaccs fuislevant'®
cubanr’, &c. quolibet an’ omni tempore anni tanquam il
pred weffueg , &c. pertm and convey'd a Grant by Copyf
Court-Rooll of the faid Manor of the faid Houfe and Land
with the Appurtepances to the Plaintiff and his Heirs, ac-
cording to the Cuftom of the Manor, by Force of which he
entred, end was and yet is feifed of the faid Meffuage and
and with the Appurtenances, & pred’ Robertus machi
nens & iutendens ipfum Edw, de communia pafiur’ fis
pred’ i prad’pecia foftur’ continent’ per eftimaticnen 10
wocat’ Townbarningham Common, habend’ minus jufte -
pedire & de proficuo fuo 1ide totoliter deprivare, primo it
Man, au’ rrgn’ Dond’ Reg’ nunc Angl' 7 equos, boves & o
eas fuas in pred peciain paflure, cont’ per eftimot’ 7 a0
voc’ Townbarningham Common, pofisir & berbam ihid’ cref
ceir’ cun equis bebus, & vaccrs fus depaftus fuit, concules:
wit, 8 coufuinfit,with Continuance @ pred’ pruis die Mairen

fepuinid
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[ fupradnfy; feft S.Mick' Arch’ tunc proxim’ fequen’per

7 idem Edw. exiftens per tor’ idem tempus tenens cuftomari-
s pred’ meffuag & 2 acr’ & » rod’terre cum pertin’ commn-
sampafpur’ fuam prad’ pro equis, bobus &S vaccis fuis, in tam
uplo%s beneficials modo prout ipfe preantea babuit, . per
mpus illud baberenonpotuit, fed proficuum fuum inde per tof'
ifeintempus amifét ad damn’ £5¢. 401. The Def. pleaded, Nos
ulf, and the Jury found, guod g70ad pefitionem equorum, bo
vk, 8 vaccarum ipfius Rob. Merys in infraferipe’ peciam
yhur vocas’ Townbarningham Common, interius ger pred’
Rl freri fuppof@s’ dicunt fuper facrans’ fuum quod pred’ Rob
Marysnon eft inde culpabil , prout, &c. & quoad depaflur’,
wculeation’ € confumption’ berbe infrafeript’ in infrafirip’
peia paftur’ vocar” Townbarningham Com. infraférit equis,
Yihus, €5 vaccis per tempus infrafoript’ Furavor’ pred’ dicunt
(ifer facramd’ funie, qd° pred Rob’ Maryseft inde culp'es affid’
dainna,&¢. And this plea began Hill. g Fac. Reg. vor. 336. and
wsoftentimes debated by the Serjeants at bar, and by theJuft.
sthebench : And it was argued eogﬁartis Def. that the wrong
fund by thejury is not the wrong®Whereof the Pl. in his a&tion
o the cafe has complain‘d ; for he hascomplain’d of a misfea-
fuce, and they have found 2 nonfeafance, which is againft the
Hforhehas declar'd that the Def. pofiuiz averia fua,t5c.which
iawrong and a misfeafance,and the jury have found,quod nor
fifit, &5¢. but thathis cattle have depaftured, &c. which
aght to be by (4) efcape, which is a nonfeafance, and many (4) Godb. 135,
tleswere put on this ground.
But as to that it was refolved, that the a&ionnotwithfland-
ngthat waswell maintainable ; for the Judges in finding of
werd, rather refpect the fubftance (5) than the circumftance ; (52 Rol. 70 '
adtherefore in the cafewhich concernsthelife of a man,which Cr, Jac. i;s.'",\
isnore favour’d than any thing in theworld, Judges regard the Hob. 73,249~
fibfance, and not the circumitance : as if 4.8.and C.are in- IYCBI:'OVJ:?H,
lifed for killing 7 S. and that A.ftruck him, €c. andthe o- 204,
tierswere prefent, abetting, &¢. And the jury find, that 4.did
wtfrike him,buc that B.ftruck him,and that the other z were
pelent abbetting, €9c. this(c)is a good verd. for it isbutcir- (¢) Antea 67..
amft.who ftruck him,forinlawitisthe ftrokeof them all. 2.1t ’}“‘C'S PL. Cor.
Wswell obferved, that the declarat. is, thatthe Def. put in his i
e 1 Main£5¢. and that 2 pred’ 1 Maii they continued there
tllthe feaf} of S. Mich. now the jury have found, guoad pofitio.
wnoaculp’ prout, &c. which is the firft day of M2y : but the
wyhave found guoad depaft’ concricar’, &c. pev tempusiafra
tient’, f¢. & primo die Maiinfy feft' 8. Mich. theyfound him
Uy, prout : Sothat the Jury have found the continuznce, 8.
ithefame manner, and for the fame time as the P, hasalled-
d;and the P1. is a flranger to it,and therefore come the Def’s
ttle by efcape, or otherwife, the confumption of the grafs,and
hthe deflrution of his common, that is the fubftance and
Ul of the a@tion: And fo it wasadjudg’d, Hill, 5 Fac. in* Pofl. 113 b,
§court, as it after appears. * 2. It was objedted
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that one commoner fhall not have anaction for confumption o
the grafs, £. for thenevery other com’ner might have an o
{+) 1 Brownl. on for the fame caufe,and fo aétions for fmall caufes would be /g

297. multiplied, which the law will not permit; and for that I
2 Brownl. 147, " ‘"CP o e 4 ) b.of

142 an's Cafe intles part of myRep.f2.b.0f s common,(b)chap)
15d. 3. or church an a&ion on the cafe doth not lie for nonfeafance of
28d.17+  divine fervice, nor for a com. nufancedone in the*highway

zcgf’?ff Y Wide ¢):27H8.26.0.27.4.8 (4) 5 F.3.2.8¢. where the lawde
(6 LitRep » nicsanactionto any one in particular, for avoiding infinitea®
EBYIO‘:\""“(;LS'[;7 ons in fmall caufes.

. Er. Natense  Towhichirwasanfwered and refolv’d, that notwithflandin
1,29, this object. the (¢) a&ion lics for divers reafons. 1. Ttis crident
%‘“ Ckf““mf‘_ that = com'ner may take the cattle of a ftranger (f) damagg
]gé:élg?og_‘ feafant,asitisheldin 24 F. 3.42.4. 46 F323.0. 15 H 2 0 0,4
Co. L. 55.2. 12.0. which provesthatitis a wrung and damage done w him
SE <25 and i would be a grear mifchiefifthe com’ner fhouldnot had
;7('1-"}0'_87';":_3' an altion, for then zll the feed mig.ht be taken, and eat b
Cr jac.236.  many fheep and other catle, and with firong hand there dd
Noy Ve 2g tained, il il the grafs is confum’d, and likewile with ftron
iy mgs‘ f’.prj."a hand driven out, fo that the com’ners could not take themd
C- EL66;. mage-feafant, or the cattle after the grafsconfum d might
a)B’wgné-q;i fcape out,and then by the argument which has been made, th
(d)’; E <20 comner fhall have no remedy; and then the g)lord, or othe
(¢) Cr. El. 159. great manmightat their pleafure deprive thofe,whohareco
Hob.43. ijtheir wailes, of their com. there. 2 If the com’ner hasa fre
" hold in his com. 2nd the lord or others will fced or confumea
1Rol s05.  thegralsintheland where the com. is tobe taken, the com'ne
Yelv.130.  fhallhave offif 5 and by (/) confequ. the com’net in the cafe

Gt;d\?élfsx';o. bar having com. but at wiki by copy, fhall have ana&ion outh

() 1 Brownl czfe: Asif 2 manhas com. of eftoversin the wood of anotheri
T 100065 180T forlife, and theowner of the woed, or any other fellsa
8:;'. 199:4%° the (1) wood, hewho ought to have the eftovers fhall have s
() 1 Brownl. fIfe, foritisadificifinof hiscom. F. N. B, 58, 59.and ifheh
197. but a term in the eftovers, he fhall have an a&fion on the ey
3 Browal- 129 1)) s e 12 Coine. Baico, Edzo, Buttolph brought an aff
o the cofe againft Rob. Kipping and others, and declared, th
Hen.Gawdy K. was feifed of an houfeand rco acres of land
So=ecod in Norf- and that the faid Sir Hewry from time wher
oft¢c.had ufed for him and his ten’ts of the faid houfeand land
to cut and tzke brakes in a piece of heath called Caronhilli
Sozweod aforefaid, for their fewel to be fpent in the faid houfey
to the {3id houfe appertaining; andfo being thereof feifed d
mifedthe (2id houfe and land with the appurtenan. for term
vears, &¢. by force of which he entred, and was thercof pol
{ed, the Defs. pr&iaifforum ion ignari cut down, and carrie

wzy 5 loadsof brekes in the fzid place, per g4’ the Pl coulds
have brakes for his fewel in l}:) amplc and beneficial ma
ner as before, and as of right he ought, &, The Defe
dant pleaded not guilty, and it was found by verd:
¢ for the Defendant, and ke had Judgment according
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yRor(a) every feeding by the cattle of a firanger, the com- (4) 1 Browal.}

goner fhall not have an 4/fif¢ noranaion o he cafe,as his cafe 97+

i but the feeding ought to be fuch ger quod the commoner,

#&.common of pafture, &c. for his cattle, &c. habere non po-

i, fod proficuum funm 1nde per rotune i1’ tempus amifit, ¢Se,

pthat if the trefpafs be fo fmall, that he has not any lofs, but

ficient in ample manner remains for him, the commoner

fll not take ’em damage-feaf. nor have any A &ion for it ; but

fieten'tof the land may in fuch cafe have an a&tion. And there-

fie, if my fervant is beat, the (2) mafter fhall not have an a@i- (2)1 Brownl.

afor this battery, unlefs the battery isfo great that byreafon 2‘937{0“,“1 L8

ereof he lofes the fervice of his fervant, but the (¢) fervant (¢) 2 Biownl.

binfelf for every fmall battery fhall have an a&tion ; and the 48

wfon of the difference is, that the maiter has not any damage

bythe perfonal beating of hisfervant,but by reafon ofa per 94,

w.per gd’ fervitiuim, &c. anifit 5 fo that the original aét isnot

ecaufe of hisaétion, but the confequent upon ir, vi2. the lofs

ifhisfervice is the caufe of his adtion ; for be the battery great-

tarlefs, if the mafter doth not lofe the fervice of his fcrvant,

hehall have an altion. Soin the cafe at bar, the lord of the foil

Bull have an action for wrefpafs done in the wafte or common,

s immediate trefpafs to him, be it greaterorlefs, but the

emmoner fhall not have an aétionbut by (4) confequence,viz. () 1 Brownl.

lithe trefpafs be fuch, per quod ;v frcnvm commume fue, 197-

ir.0ifi2, or that he could not have his common in fo benefi-

i manner as he had before. 4. Inthis cafe it doth not judici-

jappear tothe court, thatany other has common there but

Pl himfelf, and therefore the colour of multiplicat. of futes

nttobe refembled to this cafe : And itis true for anufance .

fhe (¢)bighway, without {pecial damage, none fhall have a (¢)Co.Lit. 56,2,
wite ation, for it isnot dawmnum privatun, but damnums §10;' Zggoa

mauie and therefore it ought to be only punifhed and re- €' fac. 446.
edarthe K.'s fute 5 for a publick nufance fhall not be re- E\li?y,'éo' p

medat the fute of a private party ; for the damage isnot pri- Jones I;f_"‘ 2

% but publick: But privarum damnum five nocumentume Ci El 66,
be reformed by theaction of the private party griev’d,and ;“_P!' el 147,

Wire agcumentuns at the fute of the King whoisthe B Agion fur
dof the whole commonwealth : But a trefpafs done to ma- le Cafe 6.

mimoners is privatuiiz, and not conzinune nocrmenIde ;B Et’]'{’“ff‘e'-
lo it isadjudged in 27 Af.p. 6. 4. prefentmentwas ina g oy ©

tthat % N had enclofed fuch lands, which ought toliein Br Action fue
monfor all the inhabirants of the town, &¢. ad commuine 1};’ Cale 9.

waenrii inbabitant’ ville prad’ and this prefentm, wasad- -hulancezg.
ed void: Foritisa private wrong to the particular inhabi-

50 thiy particular town, and no publick common nufance,

dfh? Ch. Fufhice in his argument in this cafe cited = judg-

JJ?;S in the point in t_his coutt, Tr2m. 41 Eliz vor. 1536,

" (£ Hollg nd Efquire, brought an ation ¢iz zhe cafe a- (f )2 Brown),

T hotnn., Lovel! Efquire, and others Defondants, and :"’5 Ert 14

thred that the Plaintiff was feiled of the manos of C1. .&- il

— e

~
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Fill in Larlingford, in Norfolk, and prefcribed to hyy

Common for 4cc Sheepin 2 Place called the Plains in 7.

fngf.rd, as belonging to the faid Manor, the Defendany

prainifferniz ucy ignari, with their Sheep did eat the Grf

growing in the faid Place called the Plains, per guod thep),

couid not enjoy his Common there in fo ample and benefi;]

Manner as he had before, and as of right he ought to hawe,

to his Damage of 4o /. The Defendants pleaded Not guilty,

and it was tried by Ny7 prius before Sir Fobn Pophen (),

Tutlice of Ergland and found for the Pl and he had Judg.

ment and Exccution. Hill. 5 ac. Rot. 1427. i1z Commmi

(2 Brownl, Beuco. Norf. George (a) England brought an Adtion o

1.5, the Cafe againft this Edw. Cregate, and declared that thy

CaZanneis. Bp. of Noravich was feifed in the Right of his Bifhoprid

Sitwet 2 of the Manor of T/urgarton in Norfolk, and that the

was 2 Copyholder of 2 Tenement Parcel of the Manor, anf

preferibed in the Bifhop, &c. to have Common for the (o

pyholders of the faid Tenement, for all Horfes, Cows and

Hogs In a Picce of Pafture in Beofingham, called Bafingha

Comiizon, €&c¢. at all Times of the Year, as to the faid Te

nement belonging, the Defendant prewmifforum non ign

7us, put his Horfes and Cows into the faid Piece of Pafhun

called B. per quod the Pl could not have Common therei

as ample and bencficial Manner as he had ufed before, &

The Def. was to the putting in of his Cattle pleaded N

guilty, which Iffue was found for the Def. and as to th

Earing of the Grafs he pleaded, That the faid Piece of Py

fture called Bafiugham Cominon,adjoined to another Pafur

called Baruiiglaiiz Cominon, in which the:Def. had Righto

Common, ard that thefe two Commons lay open the onct

the other,and claimed to have Common in Zafznghan (o

a0z for caufe of Vicinage,upon which Common for cauft

Vicinage [ffue was joined, and found for the Pl Whereup

Judgmen: was given, and Execution awarded, In whi

Cu’c both the Poinis which now in the Cafe at Bar wete!

Queftion were adjudged. 1. Altho’ the DL declared th

the Def. put in his Cattle, €. and it be found that he d

{#)Godb.:75. not put them in, but that they came in by (%) Efcape,

the Pl fheuld have Judgment, for the Eating of the Gs

(a0 2, oo the Subftance. ¢)2. It was adjudged, That the Commo
U T er tn this Cafe (hould have an A&ion om brs Caf.

Cop



Papr IX

Copia Record Conviflionis
Carliell & al..

" The Lord Sanchar's Cafe

Nquifitio capt. ad feflionem pacis Domini Regis tent, pro
avitat. London apud Guildhall in civitar, London pred,
t Mercurii vicefimo feptimo die Maii ann. regni Domini
i Jacobi Dei grat. Angl. Franc. & Hiberniz Regis fidei
of. &e. decimo, & Scotiz quadragefimo quinto, coram
obo Pemberton mil. majore civitat. London prad. Steph.
emilite, Johanne Garrard milite, Thoma Bennet mil.
ms Lowe milite, Henrico Rowe milite, & Hearico
lintagne milite, uno fervien’ Dom. Regis ad legem ac re-
dstore difte civiratis, juftic, diéti Dom. Regis ad pacem
dritate preed. confervand. necnon ad diverf. felon. tranfgr.
dis malefatta in cadem civitate perpetrat. audiend, &
inand. affignat. per ficr’m Will'mi Palmer, Johan. Pem-
tn, Ed. Bifhop, Joh. Harrifon, Will'mi Erbury, Thom.
holfon, Humf. Waterfon, Joh. Woodall, Zach, Healin
1. Downes, Thomz Eagles, Thomz Dennys, Richaxéi
jlor, Meredith Broughton, & Radulphi Hanfop, pro-
m & legal, hominum {de corpore civitat. pradi€t. qui
it fuper face'm fuum predict. quod Robert. Carlell
tde London Yeoman, & Jacobus Irweng nuper de Lon-
t2d. Yeoman,Deum pree oculis fuis non habent’, fegl ?‘i-
2 aoolie,
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abalic. inftigatione mot. & feduét. undecimo dic Maii anno
regni Domini noftri Jacobi Dei gratia Angliz, Francie, &
Hiberniz Regis, fidel defenforis, &c. decimo, & Scotiz qua-
dragefimo quinto, apud London prad. videlicet, in paroch,
Sznti Dundtani in occident. in warda de Farringdon extr
Tondon pred. vi & armis, &c. felonice ex malitiis fuis pre-
cogitat. in & fuper quendam Johannem Turner adtunc & .
bidem in pace Del, & di&ti Dom. Regis exiften. infult, &af.
fraiam feccrunt, & pred’ Robert. Cariell quoddam tormen,
Anglice, vocat. @ itffel valor. quinque folid. adtunc & ibi-
dem onerat. cum puivere bombardico, & glandine plumbes,
Angiice,harged With Gripowder and one Leaden WBulk,
quod quidem torment. idem Robert. Carliell, in manu fua
dextra adtunc & ibidem habuit & tenuit in & fuper prefat
Jobannem Turner adrunc & ibidem felonice, voluntar &ex
malicia fua precogitat. fagittavit & exoneravit, Anglic,
i v vef o nd Nlchargr, & pred. Robert. Carliell cum
glandine plumbea pred. ¢ tormento pradifto adtunc & ibid,
emifl. prfatum Johannem Turner in & fuper finiftram par-
tem pefloris ipfius Johan. Turner prope finiftram mamill
ipfius Johannis Turner adtunc & ibidem felonice percufft
dans eidem Johanni Turner adtunc & ibidem cum glandine
plumbea prad’ ¢ rormento pred. adtune & ibid. emifflin&
fuper praed. finiftram partem pecloris ipfius Johannis Tur
ner prope prad. finiftram mamill’ ipfius Johannis Turner
unam piagam moralem latitud. dimid. unius pollicis & pre-
fundir. quing; pollicium, de qua quid’ plaga mortali, prad
Johan. Turner apud London prad. in paroch. & ward, pre-
dict. inilant. obiit. Et quod Jacobus Irweng felonice, & ex
malicia fus precogitat. adtunc & ibid. fuit prafens, auxilia,
affiflens, abettans, confortans, & manutenens prafatum Re
bertum Carliell ad felon. & murdr. preed. in forma pred f
lonice faciend. & perpetrand. & fic jur. pred. fuper ficn
fuum prad. dicunt quod prazdiét. Robertus Cerlicll, & J&
cobus Irweng prefar. Johannem Turner apud Tondon pred
in parechia & Warda pred.modo & forma prad. felon. volur

; tarie, & ex maliciis fuis pracogitat. interfecer. & murdt‘ﬂ
verunt contra pacem didti Domini Regis nunc coron, & d
nitat. fuas, &c. Et pofica, {cHl t, ad deliberation. gaol. Dom!
ni Regis de Newgate tent. pro civitat, London pradid ¢
pud le Juftice Hall feiuat, 1t the £M0 Waly in paroch
Swit Sepulchri in warda de Farringdon extra Londo
r2dift vicefimo rertio die Junii anno regni dicti Dom
furi Jocoh. Dei gran. Regis ingliz, Franc. & Hibern. decim
& Soume quadeegefmo quinto, coram Jacobo Pembert

5 Pt
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milite, majore civitat. London prad. reverendo in Chriflo
patre Johan. epifcop. London, Zoma Fleming mil, Capital,
uftic, diét. Dom. Regis ad placita coram ipfo Rege tenend.

offign. Edward. Coke mil. Capital. Juftic. di¢ti Domini Reg.
de Banco, Laurent. Tasnfield milit. Capital. Baron. Scaccar.
4ii Dom. Reg. Chriff. Telverton milit. uno juftic. died
Domini Regis, ad placita coram ipfo Rege tenend. affign.
Dav. Williams milit. alter. juftic. dict. Dom. Regis, ad pla-
dta coram Rege tenend. affign. Fob. Croke milit. alter.
juftic, di€ti Dom. Reg. ad placita cor. ipfo Rege tenend. af-
fign. Steph. Soane milit. Joh. Garrard milit. Tho. Bennct
milit. Baptifto Hicks milit. Francifto Bacon milie. folici-
tatore Dom. Regis general’ Henrico Mountague milit. uno
fervient. Dom. Regis ad legem, ac recordatore diéte civita-
tis London, ac aliis fociis fuis juftic. di€ti Dom. Regis, ad
guolam fuam preed. de prifon. in eadem exiften. deliberand.,
affign, pred. Rob. Carliell, & Jacobus Irweng, fub cuftodia
Edw. Barkham & Georgii Smythes, vicecom. civitat. pred.
ad barr. ibidem duéti in propriis perfonis fuis vener. & fepa-
ntim allocuti qualir. fe de felonia & murdro prad. acquie-
ure vellent, idem Rob. Carliell dicit quod ipfe non poteft
dedicere quin ipfe eft culp. de felon. & murdro prad. ei in
forma preediét. impofit. & felon. & murdr. prad. exprefll
cogn. & fe inde pon. in gratiam Dom. Regis. Et prediét.
Jacob, Irweng dic. quod ipfe de felon. & murdro prad. ei in
‘frma preed. impofit. in nullo eft culpabil. & inde de bono &
malo pon. fe fuper patriam. Idco immediat. ven. inde jurat.
&. Et jurat, jurat. illius per prad. vic, civitat. prad. ad hoc
impanellat, exadt. fcil't, Humf. Slanie, Will. Morgane, Ro-
lindus Healing, Hugo Hamerflie, Hen. Colthurft, Will'mus
Hicks, Will. Hayes, Rich. Bridger, Will'mus Wilde, Johan,
Pdmer, Salomon Greene, & Rich. Rud, ven. qui ad ve-
titat, de & fuper premifll dio Jacobo Irweng, impofit. di.
eend, ele@. triat, & jurat. dicunt fuper facr'm fuum prad.
qd. prad. Jacobus Irweng eft culpabilis de felon. & murdr.
pd. fibi in form. pred. impofit. modo & forma prout per
inditament, preed. verf. eum fupponit’; & qd. iple tempore
felon. & murdr. predié. in forma prd. commifl. fou unquam
poftea null. habuit bona feu catall. terr. aut tenement. ad notic.
Jueat. preed’: Super quo iidem Rob. Carliell & Jac. Irweng
feparatim allocut. fi quid pro fe huer. vel dicere fciver.
quare cur. pred. ad judicium & executionem de eis & corum
sltero fuper premifll proced. non debeat, qui nihil dixerunt
Preterquam ut prius dixerunt, fuper quo adtunc, & ibidem
Q3 cons
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confideratum eft per eofdem juftic. quod pradi€t. Robert,
Carlicll & Jacobus Irweng ad gaolai de Newgate przdit,
unde venerunt reducantur, & eorum alter reducatur, & qd,
abinde ducantur & eorum alter ducatur ufque ad locum exe.

cuticnis & ibidem fufpendantur & alter eorum fufpendatup
quoufque, &c.

Per Indittamenta Trin. 10 Jacobi Regis

Copia
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Copia [i{d}ﬁamezzti Roberti
Creighton Armig’,

The Ford Sanchar’s Cafe.

Midd.JUR’ prafentant pro Dom’ Rege fuper fac’'m fuum
qd’ cum Rob’ Carliell nuper de Lond’ Yeoman,

& Jacob’ Irweng nuper de Lond’ pred’ Yeoman, Deum pre
sulis fais non habentes, fed inftigatione diabolica fedud’,
udecimo die Maii anno regni Domini noftri Jacobi, Dci
§rat‘ Angl’, Franc’, & Hiberniz Regis, fidei defenfor’, &c.
cimo, & Scotiz xlv. apud London, videl't, in parochia

Sati Dunftani inoccident’, in warda de Farringdon extra
London preed’, &e. vi & armis, &c. felonice ac ex maliciis
fuis precogitat’, in & fuper quendam Johan’ Turner ad-
tinc & ibidem in pace Dei & diéti Domini Regis exiften’,
infultum & affraiam fecer’, & pred’ Robertus Carliell quod-
&m tormentum, Anglice vocat’ g PPiftol, valor’ quinque
blidorum adtunc & ibid’ onerat’ cum pulvere bombardico,
& glandine plumbea, Anglice, tharged with Gunpswver
amdone L eaden Wullet, quod quidem torment’ idem Ro-
bertus Carliell in manu fua dextra adtunc & ibid” habuit &
tmit in & fuper prefat’ Johan' Turner adtunt & ibid’ felo-
fee, voluntarie, & ex malicia fua preecogitat, fagittavit, &
tuonetavit, Anglice, 3id fhoot off altd difcarge, & prad’ Ro.
Culiell cum glandine plumbea prad’,¢ torment preed” adtunc
& ibid’ emidl] prefatum Joh” Turner in & fuper finiftram
Jrtem pector” ipfius Joh’ Turner prope finiftram mamillam
Ipfius Joh’ Turner adtunc & ibid’ felonice percuffit, dans
¢idem Jo, Turner adrunc & ib’ cum glandine plumbea prad’
¢ torment” pred” adtunc & ib’'m emifl. in & fuper preed’ fini-
fram partem peélor’ ipfius Jo. Turner unam plagam mortal’
Ititad” dimid’” unius pollic’ & profunditat’ quings pollic’ de
% quid’ plaga mortali pred’ J. Turner apud Lond’ prad),in
Paroch’ & ward praed’, inftant obiic: Et praed’ Jac, lrweng, fe-
Q4 lonice
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Yonice, & ex malicia fua precogita’, adtune & ib’'m fuit e
fens, auxilians, affiftens, abbettans, confortans, & map,
tenens, przfar’ Robert’ Carliell ad felon’ & murdr’ prad'jy
form’ pred’ felonice faciend’ & perpetrand’: Et fic pradig
Robert’ Carliel & Jacobus Irweng prafat’ Johan® Turner 5
pud Lond’ prad’, in paroch’ & war.d’ fpmd’, modo & formg
prad, felon’, voluntar’, ac ex maliciis fuis pracogit’ interfecs
runt & murdraverunt, contra pacem diéti Dom’ Reg nu,
coron’ & dignitat’ fuas: Quidam Robert’ Creighton e
de paroch’ Sanétz Margaret' in Weftm’ in com’ Midd\' .
mig’, Ieurr pre oculis fuis non habens, fed inftigatione dis
bolica feduét’ «nte felon’ & murdr’ prad, per prafat’ Rob,
Carliell & Jacob. Irweng modo & forma prad’ faét’ & perye:
trat’, fcil't, decimo die Maii, an’ regni di€ti Domini nofhi
Jacob:, Dei grac’ Angl’, Franc’, & Hibern’, Regis decim,
& Scotiz xlv. pred’ Robert Carliell apud predi&® paroc!
San&tz Margaret in Weftm’ pred’,in com’ Midd!' prad, o
felon” & murdr’ preed’, modo & forma pred’ faciend’ & per
petrand’, maliciof. felonic, voluntar’, & ex malicia fua pra!
cogitata, incitavit, movit, abbettavit, confuluit, & procurs
vit, contr’ pacem dicti Domini Regis nunc, coron’ & dignis
tat fuas, &,

Per Indictamenta Lrin. 10 Jacobi Regis

Tiin
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Obert Creighton, Tord Sanchar, a Baron of Scotland, of
his Malice prepenfe at Weftminfler in the County of

Middlefex incited and procured Robert Carliell vo kill Fobn
Turaer, who accordingly affociating himfelf with one
Fumes Trweng, the 11 o% May now laft paft, killed the faid
%bn Turner within the City of London, And the King
in his Zeal to Juflice in this Cafe, immediately fent for the
two Chief Fufbices, and Chief Baron, and commanded
there fhould be fpeedy Proceeding againft the Lord S77-
thar, according to Law. To which the Juftices anfwered,
That the Lord Sezzchar was but an Acceffory in this Cafe,
ad therefore he (4) could not by Law be convited before
the Principal is attainted 3 but if the Principal could be ap- (4)4Co. 43.5
pehended, then both might be attainted with more Exype-
dition than could be, if the Principal fhould be attainted by
Utlagary : Then it was asked how the Lord Szchar being
an ancient Baron of Scotland fhould be tried: And it was
mfwered by them, That none within this Realm of Eig-
lind is accounted (%) a Peer of the Realm, but he who is .
aLord of the Parliament of England; for every Subje&t (6)(?"[‘"-’6‘*%
either is a Lord of the Parliam. or one of the Com’ns, and the ’Caf;’g,,fs‘a're
L. Sanchar was not a Lord of the Parliam. withinthis Kingd. 2 Intt. 48,
wdtherefore fhould be tried by the Commaons of the Realm, 3 Iafk. 0.

Vi,

Wilfon's Hift,
59, 60,



€s) 7 Co. 155
15 a

Calvw’s Cale. ;7 . 5 FY. (d) 360. Then the King asked in what Court,

£5) Fuz. Pro-

efs 2o, after the Principal is attainted, the Lord Sezchar thould by
7Co1c.h. tried. And the Juftices anfwered, that foralmuch as the
g‘ﬂf‘gici’_" i Procurement was in AMiddlefex, it was moft convenient g
N7 . > -

Calevie Cafe, try him in the King’s Bench. And thereupon the King

Fr N fmede
Ty 49,
f=, ~Ceo.5b

€ + = Ca%. fhould be committed to the Tower: And the King com.

r 3o 7
Co. Li.zeu 2

e&sE G2y

s In.t 115,
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viz. Knights, Efquires, or others of the Commons; ang

_ therewith agree our Books, as well ancient as others, (4)

11 E. 3. Bricf 475. 8 R. 2. (b) Procefs pl. ult.(¢) 20 F, 4.4,

refolved that he fhould not be committed to the Tower, byt
to the Prifon of the King’s Bench, where he might be, if
" Occafion required, fooner and eafier examined than if he

manded the faid Juftices that all Things fhould be prepard

" for the legal Proceeding ; and that he would endeavour to
caufe not only the Principal, but others alfo who might dif.
cover the Truth of the Faft, to be apprehended. And
thereupon the faid Chief Juftices conferred with the other
Juftices of the King’s Bench before whom the Lord S
clar fhould be tried. And before them divers Queftions
were moved concerning the Jegal Proceeding in this Cafe,
1. Upon the Statute of (¢) 2 E. 6. ¢. 24. by which it is en-
afted, s to this Point, in this Manner. And further be
st enalted by the Aniloriry aforefurd, That where aiiy Mur-
der or Felouy Fereafter fball be cominitted or done e one
County, pad another Perfon or wuore fhall be Acceffory or
Acceffortes by any Menuer of <wife to any fuch Murder of
Feloiy in auother County, that then an Indittment found
or token cgminft fuch Acceffory, or Acceffories, upon the
Circunftauce of fuch Motter before the Fuftices of the Peact,
o7 otler Fuftices or Cominiffioners, to inguire of Feloues,
wlere fuch Offeuce of Acceffory or Acce(fories 1 any Mar-
zer of =oufe fball be commirted or done, fhall be as good and
effectucl 10 Law, as of 1e priucipal Offence bad bes
coinmitied or donte, <cuhin the fume County wher
Such Tndilient fpall be  found -~ And  thar the T
fuces of  Goal-delwvery, or Oyer and  Terimvicer, O
5o of thein, of or 1n fich County where the Offeace of any
SJuch /]cc;ﬂ'fry Jooll be fereafrer cominrtted and douc, 4o
Sut to thew wnede, fbell write to the Cuftos Rotulorum, o
Keepers of the Records, where fuch Principal fball be Tere
after attainted, or convitled, to certify them awhethet
Such Principal be atiarited, conviled or otherseufe difthar
zed of fuch principal Felony, who wpon fuch Writi
to_thein ot any of them dircéled, fhall meke [uffciett
Certificare an Wewting, wider their Seal or Seaby !

ske fud Frlices, wherker fuch Pruacipal be attaiely

cosvilled, or otFerwife dijcharged, or mot, Aud after ﬂ’}t’)‘g

ha
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dat fo fball have the Cuftody of fuch Records, do certify that
(ich Principal is attainted, convited, or otherwife difchar-
i of fuch Offeunce by the Law, that then the Fuftices of
Gul-delivery, or of Oyer and Tevminer, or other there au-
forifed, fhall proceed upon every fuch Acccffory, in the
(unty or Counties where fuch Acceffory, or Acceffories be-
e Acceffory, in Juch Manner and Form as if both the
fiid principal Offence and Acce(fory bad been committed and
ine in the fuid County where the Offence of the Acceffory
ais o fball be committed or done. And that every fuch
feelfory, and other Offenders above expreffed, (oall anfwer
ot their Arraiguments, and receive fuch Trial, Fudg-
wat, Order and Execution, and fuffer fuch Forfeitures,
Quus and Penalties, as is ufed in other Cafes of Felony :
iy Law ov Cuftom to the Contrary bevetofore ufed in any
wjp norawithflanding. And upon this Statute divers () (a)3lnft.48,49.
Queftions were moved, 1. If the Indi€tment in the Coun-
yof Middlefex of the Acceffory fhould recite, that the
Vincipal was indi&ed before Commiffioners of Oyer and
Teminer in the City of Zondon, (as in Truth he was) or
fthe Indi@ment fhould recite iz faffo, that the Principal
unmitted the Murder in Zond. &c. And it was refolv’d, that
teIndi€tm. in Middlef, fhould recite de fatto, that the Prin-
iul committed the Murder in Loud. for the Recital, that the
Yincipal is indicted of Murder in Lond. is no dire® Affirm,
fut the Principal committed the Murder; for the Indict-
tent is but an Accufation, and in lieu of the King's Decla-
ition, which may be true or falfe; and this agrees with
imer Precedents: And accordingly the Indiétment was
v, upon which the Acceﬁ'o;y was convitted, as appears
ke by the Indiftment it felf. The fecond Queftion
ed upon the Stat. was, If the (5) Juflices of the King’s 145 1at. 105,
ih are within thefe Words, Juftices of Gaol-delivery, or 3 MarBr.Oyec
rand Terminer. And it was obje€ted, that the K.’s Bench 31d g ermin. 8.
the highet Court of Ordinary Juftice in criminal Caufes &a?vlé{ b
iin the Realm, and paramount the Authority of Jufti- Poftea 118. b.
$0f Gaol-delivery, and Commiffioners of Oyer and Ter-
wr; and as it is held in 27 A 1. is () more than the
pe; for they fhall examine the Errors of the Juftices in (;5) Staof. Cor.
t, Gaol-delivery, and Oyer and Terminer, and there-  int. 73.
Itin as much as the Juftices of the King's Bench are pa- Firz.Aflile 246,
wnt and fapetiors over all the others, they can’t be B Efezpe 21,

g . . : X Br. Jmi{dst.66.
hded within their Inferiors, wiz. Julices of Goal- poitea 0. b,

lery, or of Oyer and Terminer. Alfo the Juftices Bi- Judges, Jue
e King’s Bench have a difin@ and fupreme Miccs: &e 16
Jt, and the Juftices of Gaol-delivery, and Over and

Terminer

118
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Terminer, other diftin& and fubordinate courts. And thep.
fore it was adjudg’d Hull. 30 FI. Reg. in the K.’s Bench thy
() CroEl 37, where R. (2) Swith was indicted of forgery of a falfe deed 4
‘3’9‘2& jo;  the feflionsof 5) peace inthe county of Oxf. and the Stat of
Cawl 258 259. § B! ¢ 14.which inflicts the punifhm. and upon which aé t}
(¢) Cr El 691, indi@tm. was grounded, provides that the indi&m. fhall be
25“:7“1 ..3:¢, token before Juft. ofaffife, and Juft. of oyerand termin. ang
PAR IS > ke
Savil 1. altho’ the Juft of peace by their commiffion have power 1o
HP.C 10, hear and determine felonies, trefpals, €c. and have an ex.
prefs claufe od avdieadum & terminend’, {o that they are s
it was urged Juft. of oyer and termin. yet 1t was refolv'd ey
tot’ cur’, that becaufe there was 2 commiffi. of oyer and rer-
zzraer known diftinétly by that name, and the commuffi, of
(ORPCI6 the peace known diftinétly by another name, that the fud
3 Intqum; indi€tm. was not well taken, and therefore was quathed. But
Anea 118 a1t was refolved, that the (¢) Juft. of the K.’s Bench are the
31 BT OV forereign juft. of gaol-deliv. and of oyer and zeraim.and there
& Init 53  fore they are ncluded within the faid words: And therefore

) helw 159, it 1s held 1n 7 E 4.18.4.69 4 H.7.18. that if an inditm of for

5 ;_ ¢; o1 ¢ Cible entry be remov d into the K.’s Bench, the Jut. of e
11 Co ’5; 2 b. KJs (4) Bench fhall award reftitution, and yet the Stat. off
65.a 8H.6.c 9. fpeaks ounly of Juft. of the peace , but the reafon i,

1Ro! Rep 9. pecaufe they have the foveraign and fupreme autho'ty in fich
Br fore o En- . o . )
e - cafes And according to this refolution, the Juft. of the K's
Dal 25 p1 8 bench wrote according to the {aid a& to the Juft. of gaol ]

Dall T ~el%- Yivery in Lowdon, before whom the principal was, &¢. who

0.

Dl P\h pl2 certfied the record, &c. as appears before at large
Ig ZR!:“{: A Y It. was moved, if the L. Sznchar could not 1n term-tim
Dal. r"ug:‘:;:: be indicted, arraigned, and convicted at Newg. before com
Tenk Ceat 1y7, T ers of () 03er and tevinin. for the county of Middlef ands
. was refolved he could not; for the K.’s Bench, as has bee
{‘{r{iP.,? 156 faid, 1s (f) more than Eyre, and therefore in(g) term tm
Zlnfi - no commuffi. of oyer and 7¢/ iz, or gaol deliv. by thec
(f)Stenr Cor. law, can fit in the fame county where the K. s Bench fits, T
E’m?% 73 (F) 112 prefeatia maroris cefjat poteft inaiors, and therewt
Fo Afic:s6 agrees 27 4[] p. 1. But Carliell and Irweng were indieds
B.Efcpe2  atrainted in Lowd. where the murder wascommutted, befo
o ,{‘;ﬁi‘;}“{’ jult. of gyer and zermin. mthe (z) term ume, becaufe inan
Br Jndze , Ju ther county thanwhere the X.’s Bench fits. 4. It wasmos
fisces, a1 if the L. Szucher being indilted in the K.’s Bench, if the
&‘3:;3 (1:; 7;ab mutt be (k) 15 days for the return of the 2¢ f7 for.lf 1
3 It 27 days are requifite, he can’t be arra:gned this term, andit®
@) “;c°6756%i refolv d not, becaufe the offence was committed in At
;:) o va1 a Where the court fits; but if the indi@ment had becn rh
(£) 2 Iz# 550, in any other county, and removed thither, there 9%
563 to be fifieen duys, &, and therewith agree the Pref
Co. L. 1. b dents, and the continual ufage of the lame court §

"was rcfolved, that for as much as there was nfé“
"
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| ireét proof, that Fames Irweng was commanded or procu-
ed by the Lord Sznchar to conmmit the murder, but that
he aﬂ%’ciated himfelf to Ro. Carliell who was procured by
im, that the (2) beft way is to indi€t the Lord Samchar, as ac-
clfory to Rob. Carlicll only, for indiétments which concern
the Life of men ought to be framed as near the truth as
pay be, & eo porius, becaufe they are to be found by the
oth of the grand inqueft, which finding is called (5) vere- () Co. Lic,
dibuiin, quaf diCtumn veritaris, and yet it was refolved, that 226-a.

ifone is indicted as acceflory to (¢) two, and he isfound ac- () » Int. 123
wellory to one, the verdict is good. ¥7de the Stat. of W 1. ¢, H.P.C. 265
(§) 14. by which it is enated, #has none be outlawed upon (d) 2 Inft.rgz,

peal of commandment, far‘cc, aid, or receit, untilbe thar is 183.

gpealed of the deed be arrainted, o thar one like law be ufed 3Inft. 138,
theveins thro’ the veal 5 which is but an affirmance of the

wm. law; for there can’t be an acceflory, unlefs there be g

principal, no more than there can be a thadow, unlefs there

bea body. But this word appeal has 2 fignifications in law,

oe general, and that is taken for an accufation generally,and

wenfario eft duplex, either by inquifiton, 7. by indi€tment, and

that isat the fuit and in the name of the K. or by the party,

and in his name, as in appeal by writ or bill, or by appeal, 7.

waufation of an approver, and therewith agree all our books,

wd Stamf. Lz de Plac’ cor’c. 2. f. 142. 0. where he faith,

sfter the confeflion of the crime the felon may appeal, /. ac-

ale others coadjutors with him to do the felony, and in this

prticular fenfe for accufation of the party it is oftner taken,

And as there are 2 manner of accufations, fo there are two

menner of attainders of felony, /. by judgment given, /; one at

the King’s fuit, and the other at the fuit of the Party, and

both thefe attainders are in 2 manners, one after appearance,

ad theother upon default after appearance, 2 ways, feither

by verdi&t, or confeffion, and at the fuit of the party a third

vy, f2 by battle, upon default by procefs of ouzlarwry, where

Judgm. is given by the (¢) coroners, or by thofe whom an a& (¢) 4 Co. 32.b.
of parliam, and cuftom have enabled. And in the Stat. of J¥. Co. Lit.288 b
(f) 1. thefe words uporn appeal of cominandment, &c. are to ?]‘Z)E\%, );oér
be intended of an accufation generally, /I by indiftm. as by , Inﬂ.{S}.,lSt
writ or bill, &, and thefe words zaril be that 15 appealed of 184

the deed be artarnted, are meant of all manner of attainders,

tither at the K.’s fuit, or at the fuit of the party, and either

Upon appearance or upon default. And afterwards in the fame

it provifion is made tor the appeal of the party, which im-

plies that the word appeal fhall be taken in the general

ence. 6. It was refolved that if the principnl is (g) errone- Egr.&nr. 68.;.!:.
oully atainted, cither for error in the procefs, or becaufe the ™™ 3 2% P
Principal being out of the realm, &c. is outlawed, or that

¢ was in prifon at the time of the cutlawry, €5c. yer
the acceflory fhall be attainted, for the attainder againft

the

(#) 2 Inft, 133,
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the principal ftands till it is reverfed ; and thetewith agreeg

(s) Ant. 63. b () 2 R. 3. 12. the refolution of all the Juftices in the King's
fb)%;%';:‘xg; Bench : Andin18 E. 4. 9.5. the (b) principal was erroncoyf.
7 1y outlawed for felony, and the acceflory taken, indited, 4.
raigned, convicted, attainted, and hanged, and afterwards e

principal reverft the outlawry, and was indicted and arraign.

ed of the fzid Felony, and found not guilty, by which he wg

acquitted, and all this appears in the faid book. Then it wil]

be demanded, that forafmuch as there can’t be an acceffory,

unlefs there is a principal, and in this cafe there isno princis

pal, how the heir of the acceffory fhall be reftored to the

iand which hisfather had forfeited by the faid unjuft attain.

der? Tothat it is to be anfwer’d, that the heir may enter o

have his alion, for now upon the matter by aétin law the

attainder againft his fatheris without any writ of error utter-

1y annulled, for by the reverfal of the attainder againft the

principal, the attainder againft the acceflory, which depends

upon the atrainder of the principal, 720 fatlo is utterly de-

feated and annulled, and this notably appears in an ancient

book, in the time of E. 1. Tit. Mortdauiceft. 46, where the

cafe is, A was indi&ted of felony, and B. of the receipt of 4,

A. eloined himfelf (and is outlaw'd) B. was taken, and put

himfelf upon inquett and found guilty, for which B. was at-

tainted, and hanged, and the Lord entred, as into his efcheat,

and afterw. 4. came, and reverfed the outlawry, and pleaded

to the Felony, and was found not guilty, by which he was ac-

{)HP.C.z;0. quitted ; whereupon the heir of B. brought a (¢) Mortdun-
IRl 777 cefler againft the lord by efcheat, who came and fhewed all
this matter, and there was a demurr. upon it ; and it wasa-

warded thar the heir of . fhould recover feifin of the land,

for if B. was now alive, he fhould go quit by the acquittal

of 4. becaufe he could not be receiver of a felon, when Ais

no felen, and 2l this appears in the faid book. Zide 4.E.3.36.

b.in Dower 43 E.3.5.0. 122 Affife & Reidif SH.q.4. 11H4s

4E 4.20. 6 E.4.9.15E. 3.4. 9H 6.58.D. 8H.7.10. 8 vide the

(d) 6 Co1:b. caleof fentence (4) of deprivation of one, and prefentm. in-
w2, fimurion, and induion of another, and after by relation ofa
13405‘_"3._' J:o5 generzl pardon 30 fafto all are reftored without appeal, of
Cr.El 51,739 new prelentat. admiffion, or inflitution, g4’ vide (¢) Ly. Nota
lgi"ern‘ %’;- rcader, to outt all queft. ro what gaol offenders fhall be com-
Latch, 22, 1o7. Titted, it is cnacted by the Stat, of (f) 5 H.4. ¢.10. that none
15id. 163,16¢. fhall be imprifoned by anyjuft. of peace, but only in the com.

](:_3“5-)_4.‘_’-;5 gzol, faving to lords and others, who have gaols, their fran-

s chifes in that cafe, By which it appears, how juft. of peace
§Cois b, offend who commit felons, &, to either of the counters in
(/72 Browal. Tond. and other prifons, which are not com. gaols. But for-
1%, .5 almuch os feveral perfons have earneflly defired to know the

Cio. £1. 830 circumflances as well of the proceeding as of the fact it felf,
I will comply with their reque.
Rolert
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Obert Creighton, Baron of Sancher a Scotchman, about
five Years ago play'd at Foils with Fobu Turnor a
Fexcing-Mafter, and ‘it happen'd that Zurnor in playing
frack out the Baron’s Eye with his Foil 5 upon which the
Baron, finding himfelf impatient under fo great an Affront,
udnot able to bear the Lofs of his Eye without having
i Revenge, refolved to procure fome Body to kill 7%~
ar, and among his other Servants he prevailed upon Gif-
Jgrt Gray and Robert Carliell Scotchmen, two of his Fol-
wers, to fhoot Turior upon the firft Opportunity that
fould offer : Thefe two then undertook to accomplifh this
Defign, and induftrioufly endeavoured to exccute it; but
fie ninth  Day of May laft, Gray repenting of a Purpofe
od A& {o barbarous, vile and bloody, being touched with
tie Motion of the Holy Ghoft, refolved to proceed no far-
tier, which the Baron of Sanchar being informed of, and
that Gray flackened in his Promife, Roberz Carlicll (as is
dorefzid) undertook to cxecute what he had promifed 3
who the cleventh of May following affociating himfelf
vith Forees Iraweng a Scothanan of the Frontiers, about
fren o’ Clock in the Evening came to an Houfe in the
Hiars, which Z2ruor ufed to frequent as he came from his
&hool which was near that Place; and finding Zuruor
fiere they faluted one another, and Zzrnor with one of
lis Friends fat at the Door, asking them to drink, but
larliell and Jraweng turning about to cock the Piftol came
bk immediately, and Carlrell draving it from under his
Cuat difcharged it upon Zurior, and gave him a mortal
Wound near the lefc Pap ; fo that Turuor after having faid
el Words (Lord have Mercy upon me, I am killed)
mmediately fell down:  Whercupon Carlzell and
Maeng fed;, Carlic!! to the Town and Irweng
twards the River, but miftaking his Way, and entring
mo 5 Court where they fold Wood, which was no
Thoroughfare, he was taken. Carliell likewife fied and fo did
th the Baron of Sgnckar, The ordinary Officers of juﬁcilgg
3 L
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did their utmoft, but could not take them: For in Fa&
(as appeared afterwards) Carliell fled into Scotland, and
Gray towards the Sea thinking to go to Sweden, and Sz
char hid himfelf in England.

The Impediments of Juftice, Difficulties of Law, and
Impoffibiiities of légal Proceeding to take Carliell the Prin.
cipal, which were in this Cafe, are remarkable and worthy
Confideration. 'The Cure and Remedy of the Whle
ought to be only and wholly attributed to the great Care of
his moft excellent Majefty, and to his perpetual Love and
Zical for Juftice, as will clearly appear by what follows,

The Impediments of Juftice were two.

1. The Truth of this Fa& touching the Baron of S
¢har could not appear, becaufe it confifted only in the
Words of his Mouth by Incitation and Procurement, but by
Gray and Carlell who were fled; or by himfelf, and he
was likewife gone.

.. Tt was not as yet known whither they were fled, and
it could not be found out by all the Search and Diligence
which was ufed by the Officers and Magiftrates of Juftice.

The Difficulties of Law are manifeft by the foregoing
Refolutions,

Impoffibilities of legal Proceeding.

1. It was impoffible by legal Procefs to apprehend the
Body of Carliell being in Stotlaud.

It was impoffible alfo to proceed againft the Baron of
Sauckar (who was but an Acceffory) before the Principal
was attainted a Thing which would have required 4 verf
long Proceeding, if he had not been taken.

Now therefore let us behold here the Tove and Zed
which his Majefty alway had for Juftice, who beirg
informed by fome of his principal Judges, with Whom
he had confulted touching the Nature of this prefent
Cafe, and finding, if this Fa& fhould be left 1
the ordinary Proceeding of the Law, Carlicll the|

 Aflafin
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Maffin could not be taken, apd that no ordinary Pow-
o had been able to find Gray the Witnefs, nor Sz
gar the Author; Lo! The King by Proclamation gives
juthority to any Perfon whatfocver to apprehend thefe
tree, with a Promife of great Reward.

Upon this the Baron of Sanchar, well knowing that
fie Principal Affaffin and the Witnefs were fled, furren-
lered himfelf, and denied that he incited or procured
fie Pat: Wherefore his Majefty fent Poft to the Sea
luts (the Gates of the Kingdom) as allo into Scorland
ud other Places of his Dominions, wherc his admira-
te Prudence had Hopes of finding them. And the
led fo crowned his royal Thoughts, and gave fuch a
Befing to his Zeal for Juftice, that fome of his Couriers
wk Gray at the Port of Harwich ready to imbark for
Steden, and Carliell in Scotland, thinking to crofs the
§s for his greater Safety. Gray then, being by his
Hajefty's Command examined, confeft the whole Truth
ifthe Paét againft the Baron of Samshar : Who like-
s by his Majefty’s Direétion being confronted with
Gray, and particularly examined touching certain Arti-
lies fpecial and. pertinent Sayings by his Majefty him-
i, confeft by Writing under his own Hand, that he
f incited and procured this Affaffination, and being
jeft thereupon by the Queftlons he difcovered a long
ind inveterate Malice which he had had with all the Oc-
ons and material Circumftances of this Murder.

=

His Majefty having Regatd to that which the Holy
hott admonithes us of (quia won proferrur cito coi-
4 Malos fententia, abfyne Twre wllo filii hominzm
petyant Malg) gave Orders two Days after, that
rieh the Principal fhould be brought to Loudon,
t he and Zames Irweng (in full Term, a Thing not
) might be carried before the Juftices ar New
 and attainted and convifted, and a few Days after
Baron of Sanchar was likewifc attainted and conviéted
tthe K.’s Bench in full Term, and in a fhort Time aftce
R tc
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to accomplifh his Majefty’s Zeal for Juftice, the By
ron Sanchar was (4) hanged publickly in Term-Tiye
at the Palace of I7eftminfler, according to the Judg,
ment and Sentence which he had before received.

T bave reported this Cafe with all the Circumflay
ces, becaufe this Example has not its Parallel: Bor o)
tho’ ’tis true, that the late Queen Mary is very fa
mous on Account of the exemplary Juftice which
caufed to be executed upon Baron Sturron for the bty
rous Murder of Harquil; yer this prefent Example o
the Baron of Sanchar vety much {urpaflfes that of
Baron of Srurton, and that for many Confideration
3. Becaufe the Baron of Stwrfon was taken by th
ordinary Courfe of the Law, even within the Kin
dom, but the principal in this Cafe could not be t
ken by any common Power, bur by Means of his M
jefty’s royal and abfolute Power only. 2. The Buno
of Sizrtow's Offence was very apparent, and withay
any Difficulty of Law : On the contrary this of Sm
char was thereof (as appears) very .full, but by bi
Majefty's Command all thefe Difficulties with the Co
ference and grave Confideration of his principal Judge
after Search of Cafes precedent, were refolved and cley
ed up, and notwithﬂanding the Impediments, Difficy
ties and Impoffibilities in legal Proceeding grea
Expedition was ufed in this Cafe than in that. In fhort, th
Accomplifhment of the Whole, the Clearing up the Trut
of the Fa& in the Cafe of the Baron of Ssuchar, muft
attributed to the great Wildom, Power and Viglland
of his Majefty, as appears by that which has be
thereof faid before,

The Baron of Sszwchar was ¢ Man of a very ang
ent and noble Family in Scotland, he was a Man
great Courage and Wit, endowed with many €X§€11€
Gifts 25 well natural as acquired, the Eloquence of his D!
courfe with the Civility and Difcretion of his Behaviourwh
he came before and went from the Judges, compsl

the People (who honoured him on Account of hii] mo
it
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Virtues, and thofe for his fake) to bewail his Fall with
great Grief, (altho’ the Occafion of it was this bafe and
jrbarous Affaffination premeditated for five Years toge-
ther with 2 Malice bloody and inveterate) this extraordina-
¢y Affection of the Pcople, was (as he himfelf confeffed ) a
sery great Confolation to him in his laft Troubles and Affli-
fions. But at laft their Compaffion abated, becaufe they
Pexceived he died a true Catholick,

R 2 CASES
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Part I,

CASES

IN THE |
Court of Wards.

Trin. 7 Jacobi Regis.

In Curia Wardoram,.

‘Anthony Lowe's Cafe.

ANtany Lowe held 59 Acres, and 2 Rood of Land in
Alderwafley, of the Manor of Alderwafley, by Knightg
Service, and Sute of Court to Bewraper, de tribus feptin
nis in tres [eptimanas, of which Manor of Bewraper the
Manor of Alderwafley was Parcel ; the faid Manors of 5
yaper and Alderwafley were Parcel of the Earldom,and 4f
terwards of the Dutchy of Lancafler, which Manors we
beld of the King by Knights Service iz Capite before the
came to the Crown., The Dutchy of Zancafter togethel
with the faid Manors came afterwards to the Crown by Del
ftent: The faid Aurbony held alfo a Place where a capid
Mefluage was fituate, and half an Acre of Land in
<wafley held of the Manor of lderwafley by Socage T¢
pure, and Fealty and Rent, amongft other Lands: Bt
by Letters Patent under the Dutchy Seal dated 22 i
nii anno 15 granted to the faid Anthony Lowe and b
Heirs Anceftors to the Plaintiff, whofe Heir he is, th
aforefaid Rent, and further ratified, remifed, releale
and confirmed flarum pred Authonii in terris € ton
mentis pred’ Habend' & tenend pred’ Anthonio & hered
“bus fiis, de nolis herediV’ & fucceffarit’ noftris jerﬁddt:
(1

k]
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Y tanbum pro omni fervitio feculari, exatlione 8 demand’s '
pnd the faid Anz. Lowe {o feifed of the faid 59 Acres, 8¢, and
othe Place where the capital Mefluage wasfeiled, 22 Martis
un.19 H.8. the K. granted the faid Manor of Alderwafley, and.
4iLands, Tenements, Rents; Reverfions, and Services in
Aiderwafley and Afbleyham Parcel of the Dutchy of Lanca-

or to Ants Lowe Anceftor of the Pl whofe Heir he is, and

i Heirs, to hold the faid Manor; Lands, Tenements, Rents,

Heverfions and Services of the K. his Heirs and Succeffors,

bythe yearly Rent of 26 L 10v. and Fealty only for all Ser-

tices, Exactions and Demands: And the faid Grant was exe-

uted by Livery and Seifin: All which Premiffes are Pareel of

he Dutchy of Lancafier, and out of the County Palatine of
Lmcafter.And it was objeted, Thatwhen the K. granted his

§ipniory to hisTen’t,to have to him and hisHeirs, by that the

acient Tenure is extin&, and then the Law will create 2

Tere inCapite by theKnight's Service,for the beft fhall be

nken for the King as if the King grants Lands to another,

yithout a Refervation or Mention (2) of any Tenure, the (5)6 Co. 6. 5,
law will create a Tenure iz Capite by Knights Service 29 H. 8.
firthat is the beft for the K. and fo if the K. grants Lands 7 Liver7 57-
(t)abfgue aliquo inde reddendo, the Law will create the like Pollea {:; b.
Tenure, and therewith agrees 33 H. 6, 7. 4. for of Neceffity Ley de Gards,
lLand ought to be hield of fome Perfon, 2. When the King 552 |
hsextinguithed the Services which are Parcel of the Manor Br NG 1 E
if 4 then the Tenancy fhall be held asthc Manor of 4, wag () Pott. 123.&,
kld, and thar was a Tenure 7z Capite, and the A&t of 1 H.4. p Rol. sou.

ud divers other A&s, have divided the Pofleffions of the Lc?%'f’gt;}dg
Dutchy from the Crown, &3, ’
Butit was refolv’d, Thar the Tenure of the faid 59 Acres,and (lf)cg"-i‘é‘g-i“
Tuftand half Acre fhould be held by (¢) Fealty only ; and ge = C2rd%
uto the faid Obje@ions it was anfwered, That when the K. (4) 1 Co. 492
juats or releafesthe Services to the Ten't and his Heirs, it 6,5 6274
ar'textinguifh the Tenure in 2il for Neceflity of Tenure; § ¢y, 17,2 56
udthe K, can’t by his Charter alter the Law, but it fhall a.b. 1656.b.
b (4) expounded as near the K.s Intent as may be, and 9 Co 30.2.
st s to extinguifh all the Services, but that only which is e S‘; f{j 5
Winfeparable incident to every Tenure, and thart is Fealty; 2 Init. 496,497,
fir that the King may do by the Law, and 24 Rex goreft 2 Rolzoo.

Jud de §ure poreft, Vide 8 H. 1. cafts ulzimo. fig‘xﬂ,‘.i“a
And as to the Cafes which have been put out of the ok, 2
wk in (e) 33 H. 6. they were agreed and affirm-2Sid. 1.

for good Law; but a Difference was taken when ’r]‘;m;f;’
ad paffes from the King by his Grant, and in 125 a 1435,
$ Grant (f) no Tenure is referved, or when a flud. soo.

e is added abfgue aliquo inde voddends, there BTN ECEEN
¢ Law will create a Tenute beft for the King ¢ Co. 1 ir. 98.9;,
U when the Land paflcs from a Subjet, and the Law (931 M4 s

R 3 fm‘f;: Rol g9,
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- which belongs to a Knight's Fee, and fo of more more, and

. genitnr. And the Cafe at Bar is ftronger, becaufe the King

Anthony Lowe’s Cafe-  ParrIy,

for Neceflity changes one Tenure to another, there the Law,
which is equiffisiaus judex, will create a Tenure as (a) negy
the Freedom of the firft Tenure as may be: Asifa Bifhop
or (J) other Man of the Church held certain Land of e
King in Frankalmoigne, and at the Common Law had i
feoffed another and his Heirs of the fame Land, in this
Cafe the Feoffee fhall hold by Fealty only, for that is g
near the Freedom of the Tenure in Frankalmoigne as may
be, and fo was it refolved in Lone's Cafe.

And the Reafons and Caufes of this Difference is, becaufe
i the fir{t Cale the I.and moves from the King, and there.
fore fhall be Subjcét to fuch Tenure as the Law will create;
but when Ten’t in Frankalmoigne enfeoffs another, there the
Feoffee is in by a Subjedt, and not by the King, for in fuch
cale the King departs with nothing. Alfo in this later
Cafe the Law doth not create any Fenure originally, asit
doth in the firft Cafc, but only changes one Tenure into an-
other, /> a Tenure in Frankalmoigne into 2 Tenure by Feal-
ty only.

And it was refolved, That when the King grants any
Land (¢) without Refervation of any Tenure, or (4) aiff;
aliguo tide reddendo, or the like, there the Land by Ope-
razion of Law fhall be held of the K. in Capire by Knights
Service, according to the Rate and Proportion of Land

of lefs lefs 5 for the A& of Law refpe&ts Equity, and il
never charge any one with more or lefs than in Equity and
Reafon he owes : (¢) Iffe etenim loges cupinnt ut juie ro-

zpon the Grant of the Services, limits the Tenure to be by
Fealty only, ( f) for all Services, Exaftions and Demands.
And the Juitices took no Regard of the Tenure before the
€rown and Dutchy were united in one and the fame Perlon,
for =s long as they remain in one Perfon, the ancient Te
nures of the Crown dorzminiat perpetuo fowno, for the King
can’t hold of himfelf,

Note Reader, there are many and divers Opinions ¢
the Content (g) of 2 Knight's Fee ; fome fay,that a Hideo
a Carve of Land contains 1co Acres, and that eight Hides
or 8co Acres of Land muke a Knight's Fee: And othet
hold, that 650 Acres of Land make jr. Others f)
Gned bovsta terire continet 15 acvos, 88 § bevate fu
wart carveatain reive, by which account a Carve of La
contains one hundred and twenty Acres, and diversother
pinions are concerning thefe Matters. Bue I concaive, TH
a Knight's Fee, or Hide, or Carve, or Yard, or Oxgt

2 o
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‘ . 134
of Land, _dot}’x not contain any certain Number of Acres :
tut 2 Knight’s Fee is properly to be (2) eftimated accord- (4) 2 Rol. 506,
jng to the Quality, and not according to the Quantity, 7, G- Lit- 6.2
bythe Value, and not by the Content 5 and therefore it is
“ue,_qlz(J{i Doltyfeinus Cancbden in fua Britannia. p. 126.
dfrit, Viz. * Subfequenti €rare ex cenfu ue colligitur fati * Co. Lit.
wer Equites, €¢. and Antiquity thought that (4) 20/, of 8%
Land was f{ufficient to maintain the Degree ofa Knight, as %b) Cbo' Lie
itappears in the ancient Treatife De modo tenend: Parlia- "
wensua 1eizpore Regis Edwardi filii Regis Etheldredi ;
ghere it appears Quod Comitatus, (viz. an Earldom) con-
flut ex (¢) viginti feodis unius militis, quolibet feods compu- (¢ Co: Lie
tnad viginti libratas 5 Baronia conftar ex(d) 13 feodis &S 3 33.b.69. 2,
farte wininis feodi malitis, fecundum compusationem pm”diﬁ’ ‘g:’ de Gards,
i feozZZ{m militis conflat ex terris ad valentiam (e) 201l (zicj éb. Lie
which Antiquity I cite, becaufe it concurs with the A& 33 b6, a.
of Parliament anno 1 E. 2. de militibus, by which A& Ley de Gards,
(f) cenfiss militaris the Eftate of a Knight is meafured by ?Z; Cfo Lit
the Value of 20/, of Land per aun. and not by any certain 69-2 83.b.
Content of Acres: And therewith agrees the Statute of . g de Gards, |
2 C(g) 35. €§ L N. B. 82. where 20/ of Land in Socage (}') éo. Lit,
sputin Equipage with a Knight's Fee, and thatis the moft 69 2. ;
rafonsble Eftimation, for one Acre may be better than %g) Co. Lic,
many others, fo that he who (}) had 68c Acres, or 8oo A- (/2) Go. Li,
tes of fome barren Land had not a fufficient Revenue to 69- 2
mintain the Degree of a Knight; and he who had a lefs
Kumber of Acres of fome Land, had a living in diebus illis
fficient for tl}e Maintenance of a Xnight. So Antiquity
thught that (7) 400 Marks of Land per ana. was a Com- () Co. Lit
gtent living of a Baron 5 and go0 L per ann.lad [uftinen-63 2.
i nomeis €5 onus (k) of an Earl 5 and of late Time 8co ¢, 1
%Iarks per anmn. of a Marquefs, and Sool, per ann. ofa ‘.f,g) 2 i
Duke : So that their annusl Revenue was eftimated by (/- Co. Lic
tie Value, and not by the Content. (72) And a Carve of §9: 2
_Land Carucata terra, or a Hide of Land,Hida terre,(which glﬁy;dc Gards,
lglall one) is not of any certain Content, but as much asa * Co. Lit.
h(;l{xighg can plough in a Year, and therewith agrees La- Pt Gards
il ferbo Hyde. And a Carve of Land may (#) contain &c.s. ’
l oufe, Wood, Meadow, and Pafture, becaufe by them the () Co. Lit.
thﬁugh}nen and the Beafts of the Plough aremaintained : And %2 .
@?reglfh agree, Temp. E. 1. (0) Tit. Brief 160. 4 E. 3.47.6,;{ a.o' -
: 0.]{07/1. in Hill and Grange's Cafe 168.Vide 6 E. 3. 42. & (0 Co Lit.
I?and. 6. 8. 4. And wne.mlzihs Beds calls a Plough- 69.2.
i S el T
Ry inance~ of a Family. An rifos :
;%1: faid in 35 H. 6. 29. That ayPlough m{y plough (ébg)go - L
¢ Land in & Year in fome Country than in ano-
R 4 thet
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Anthony Lowe’s Cafe. Partly;
ther Country, and axél\fo‘:;:t ftands with Reafon thet g

(@) Carvé of Land fhould kg lefs in one Place than in o,
other, 41 E. 3. Fine g0. & 13 E. 3. Fine 67. A Fine fhq}
not bé received de (§) una virgata terre, for the Incertaip,
ty; Vide 39 H. 6.8. Butan Acre of Land is certajn by the
Statute (¢c) de terris menfuraudis. (4) Nota alfo Reader,
That every Carve of Land was of ancient Time of the yearly
Value of five Nobles per a2z, and that was the Living of;
Sokeman or Yecman, & ex () duodecim carucatis conftaly
wimiiz feoduiiz wmilitis, which amounts to 20l per ann, ond
this you may fee Terimino Pafthe anno 5 E. 1. coram R
gero de ( f) Seyton & feciis fuis Fufticiariis apud Wef
Ebor’ ror. 1¢. Radulphus de Normanville petens in brevi 4y
wedio queritur contra Luctam de Kyme guod cuin ipfe tens-
at de ipfe duas cavellatas terre in Coningfton per homaginm
& fervitinm militore, wade duodectniz carucate terre faciunt
unttii feodnm militis pro omni fervitio,ipfu diftrinxir ipfum
ad facienduin feftam ad curiam fuam de Thornton i Crar
ven, &¢. And it is to be obferved that the (g) Reliefofa
Knight and of ali fuperiors who are Nobles, is the 4 Partof
their Revenue per zuir. as of a Knight 5L which is the s
Part of 20 L. So una Barouia conflat ex 15 feodis militum,
de 3 parte unius feodi militis, which amount to 400 Marks,
and therefore his Relief is the 4 Part of it, /. 100 Marks;
and an Earldom confifts of 20 Knights Pees, which amount
10 400 /. and therefore his Relief 1s 100/ and this appears
by the Statute of Magna Charta, chap. 2. and by the Equi-
ty of that Statute, forafmuch asa Marquefdom which cor
fils of the Revenues of two Baronies, which amount to8o
Marks, he fhall pay according to juft Proportion for hisRe-
lief 2co Marks; and becaufe 2 Dukedom confifts of the
Revenues of two Earldoms, f¢. 8col. per ann. a Duke fhal
pay 2ozl for Relief, which is alfo the 4 Part of his Reve-
nue, and therewith agree the Records of the Exchequet:
Nota Reader, at the Time of the making of the Statuted
Megaa Charta, f* 9 H. 3. there was not any Duke, Mar
quefs or Vilcount in Eugland, (and therefore the Staut
does not nake Meation of them and (i) the eldeft Son ¢
King E. 3. called the Black Prince, was the firft Duke!
Englond after the Conqueft, and Roberz Earl of (k) 0%
ford, in the Reign of R. 2. was the firlt Marquefs. fi ¢
aim inter ordines Angliz in fua Britannia reftarur Camb
den; ubi fupra. Ft tirvins (F) Marchionis ferivs ad
devemt, uec ante R. 2. tempora cuiguam delarus, ille it
Robercum Pere Oxoniz comitenz  delicias fuas privit
Marchioneiz Dubliniz defignavit; merumque erat b
#is notwen. Hec ille. And before the Reign of K. B
there was notany () Vifcount, fic enim idem Anthor zzln}5 {{‘
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pro afferit. (a) Poft comites, Vicecomites ordine feghumtur, (@ Co.'Lic
Vicounts 108 vocanizus 5 hac vetus officii ed nova digritatis >
appeliativ, & H. 6. tempore ad nos primum audira, Hec ) Co. Li
ille. Er Dominus de (b) Bello monte was the firk Vifcount 6 > it.
acered by King H. 6. Vide Caffianeum in glovia mundi,

garte 4. confider’ 55. That this Dignity of Vifcount is of

great Antiquity in other Realms,

Hill.
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Hill. 8 Jac. Regis.

In Curia Wardornm.

Floyer's* Cafe.

Cr. Jac. 254 Nthowy Floyer and Aune his Wife were feifed in their

255

Demefne as of Fee, in the Right of the faid Anme of
the 4 Part of the Manor of Burdocefloss, alias Burfion,
held by Knights Service iz Capite, and Anno 36 Eliz, le-
vied 2 Fine thereof to Cribbe and Radway, and to the
Heirs of Cribbe, and the Conufees granted and render'd the
faid 4 Parr to the {aid Autlony and Anne, and to the Heirs
of the faid Authony on the Body of the faid Aune lawfully
begotten, and for want of fuch Iffue to the Ufe of the right
Heirs of the {aid Authony: And afterwards the fiid A
tiopy and Auwne Aniio : Fac. Regis levied a Fine come
ces, §5¢. of the faid 4 Part to Wadhain and Manwaring
o the Ule of the {aid Antbony and Aune, for the Tem
of their two Eves, and afterwards to the Ufe of Authoy
their eldeit Son in Tail, and afterwards to the Ufe of Wi+
Fazt their fecond Sen in Tail,) and afterwards to the Ule of
Fokiz their third Son in Tail; and afterwards to the Ufe of
the Heirs of the Body of the faid Aurbony and Anze, and
for want of fuch Iffue to the Ufe of the right Heirs of the
fzid 4aue : And afterwards Antkony the Father died, i
zl-on% his Son being within Age, f. of the Age of fourteen
Years, the faid 4zie being yet alive. And the Queftion
was, if the K. in this Cafc fhould have the Wardfkip of the
Bedy of Aurlkony the Son, end’ of the 3 Part of the faifl
4 Dart, or any of them; and it was argued on the Kings

Yarr, That the Xing in this Cafe had two Tids
t0
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 the Wardfhip of the Body; and ought alfo to have the
third Part of the fouyrth Part of the Manor. And the firft
Title to the Body was by the Provifo, in the End of the
gut. of 32 H. 8. ¢.1. For by the faid it Fine the fourth
Part was rendred to Anthony the Father and Aure, and to
the Heirs of Anthony of the Body of Aune; and altho’ the
Seat. faith 5 Where two or more Perfons now hold, or bere-
ofter fhall bold any Manors, Lands, Tenements, or Heredi-
wments of the King by Kuighs Service jointly to them, and
1 the Heirs of one of thew, and be that bath the Inberi-
uice thereof dieth, bis Heir being within Age, that in eve- o
ty fuch Cafe the King (hall bave the Ward and Marriage of
tke Body of fuch Heir fo being within Age, the Life of the
Freeholder or Freeholders, &c. notwithflanding, Yet if two Cr. Jac. ge
e feifed to them, and to the Heirs of the Body of one, and P¥-237- Plso.
he who has the Eftate-tail dies, his Heir within Age, he
fhall be in Ward, for that is in equal Degree, 94’ fuir quoad
o conceffumn per ror Cur'. Vide 7 El Dyer 237. & 55 H. 8,
4. (@) Sir David Owern’s Cafe.  And it was faid, that al- (4) Dyersq 55, -
tho' the Husband and Wife have altered the ‘Eftate before Pl-3,% 3. 4.
the Death of Anzh. the Father, yet forafmuch as they have
mot conveyed the Land but to the Ufe of themfelves and
their Iffues, it fhall not toll the Intereft which the King had
by the firft Fine, by Force of the faid A&. The 2 Title
vhich the King had to the Ward of the Body, was upon
the fecond Fine, for by the fecond Fine the Ufe is limited
wthe Wife for her Life, which is dire&lly within the faid
Atof 32 H. 8. and alfo of the A& of 34 H. 8. and for this
Reafon alfo the King fhould have the Wardfhip of the
third Part of the faid fourth Part of the Manor.

As to the firft Point upon the Statute of 32 H. 8. it was 32H.8. c.1.
mfvered and refolved, that forafmuch as the Eftate limited
by the Render of the firft Fine did not continue till the
Death of Anthony the Father, this Cafe was out of the faid
Provifo, for the Words thereof are And be that batl the In-
keritance thereof dieth, &c. So that he ought to have the
Ioheritance (either in Fee-fimple, or in Tail) at the Time
of his Death, But in this Cafe Anzhony the Father had
but an Eftate for Life in Poffeffion, and altho’ the fecond
Conveyance was but a voluntary Conveyance for the efta-
bithing of the Land upon his Iffues; yet forafmuch as
thereby the faid Aathony had not any Eftate of In-

eritance at the Time of his Death, it is out of the faid
Provifo 5 for as the firft was voluntary for the Advancement
01ffthe Husband and his [flues, fo was the fecond voluntary
allo,

Asto the fecond, it was refolved, that altho’ by the fecond

Yine,

Iac. 4v.
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Fine, the Eftate which the Wife had by the firlt Fine wy
barred and altered, and now fhe has the Eftate by the fecond
Fine, out of the Eftate which the Husband had by the firf
Fine, vet it is out of the Stat, of 32 & 34 H. 8. for the
Words of the Stat. are 20 and for the Advancement of jjs
Wife s and it was refolved that the Eftate which the Wif;
had by the Limitation of the Ufe upon the fecond Fine wy
not any (4) Advancement of the Wife; for it is no mox
than fhe had by the firft Fine, for by both fhe had
an Eftate for Life; and the firft Eftate for Life by the firk
Fine can’t be an Advancemer* ef the Wife by the Husband,
for the Land was the Inheritance of the Wife; and moved
from her; and upon the fecond Fine, if no Eftate had been
limited, the Law would have referved to her fuch Eftate in
the Ufe as fhe had in the Land, as itis agreed in Colgare
and (b) Biythe's Cafe, in the 1 Part of my Reports; and
therefore it is net any more Advancement to her than fhe
had before ; and therefore it is out of the faid Statutes,
It was alfo refolved, that forafmuch as the Eftate of the
Wife was out of the Statutes, no (¢) Wardfhip either of the
Body or of the Land could accrue to the King in refpe of
the Eftates in Remainder limited to the Sons, &c. during
the Wife’s Life, for the Wife was Tenant to the King du-
ring ber Life, and the Advancement of the Sons in Re
mainder when the Eftate for Life is out of the Statute, fhall
not give the King Wardfhip cither of the Body or of the
Land. Butif a Man hasa Reverfionin Fee expectant up-
on an Eftate for Life, held of the King by Knight's Ser
vice, if he conveys this Reverfion to the Ufe of his Wifs,
or his Children,&rc. and dies, that fhall give Caufe of Ward:
thip of the Body during the Life of the Tenant for Lify
there the Tenant for Life is not the King’s Tenant, buthe
in Reverfion. And it was faid, if a Man holds of the King,
by Knights Service, and makesa Leafe for Life, the Re-
mainder to two, and to the Heirs of one of them, andhs
whohes the Fee dies, living the Tenant for Life, this is with
in the Letter of the faid Provifo of the A& of 32 H.8. For the
VWords are, Where 2 or more hold, &c. any Manors, Landy
Tenements,or Hereditaments fointly to thein, andto the Heirs
of o of then,aitd be ihar bath the Inberitance thereof dicth
&c. and this Remaind. isan Hereditam, and is held of th¢
K. But during the Life of the Ten’t for Life, it is not im-
mediately held of the K. and therefore in fuch Cafe the Herf
of him who has the Fee fhall not be in Ward. And Hill. 2
El. in the Court of Wards, Fray Chief Juft. faid, that itwst
refolved by the 2 Chief Juflices, and the Court of Wardsj
That if the Heir of him who has the Fee is of full Agli
and the Heir dies, living the Tenant for Life, his Heif
within Age, that he fhall not bé in Ward for b
Buody wichin this Provifo, for the Words of the
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A8 age, And be thar bah the Tnberitance thereof dieth
&, bis Heir within Age, that in every fuch Cafe; fo that
his Heir at the Time of his Death ought to be within Age Co.Lit. 78.4,
which is to be intended of the immediate Heir, and not of an',"',";' -
the wediste Heir, ¥ide 2 Eliz, Dyet v72, in Lane's Caft, 3 Co.%.fr.'u'
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