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FESSNENCHE favourable Reception which the Firft Impreflion of this WoRr-k

i/ : . . )

52-‘%2‘1@1 X *ﬂf has met with from the Public, is a fufficient Recommendation of i

&‘E’% ‘ f%}“{,/y in generals but perhaps it may not be unacceptable to the Reader to

‘%’/ @\\ﬂtﬁ’f’ point out fomc of the particular Ufes and Advantages of ir. -

n!{f/fjé ,2’3\\ COLLECTIONS arc chicfly intended for thc Prefervation of?’;}fﬁ Tﬁ

WA TR . e by Gi
W\ (o C\‘Zﬁ’ feparate Pieces, which by being {catter'd up and down, are often i 7. sray.f

= *')j) < Icngth of Time cither quite lofl or hard to be come ar: this indeed sbe Law.
is a Care not worth befto: wing on tholc which arc of little cr no Ufc; but the Picces
here prefervd ate evidently ﬁlch as a Colle@ion of them muft appear at firft fight very
beneiicial ro all ftudions Inquirers into the Laws of this Nation, cfpeciaily into that
punf‘]pal Dranch of them, which concerns the Life and Liberty of the Subjeét : for

{mce the Laws of E?fﬁ!ﬂ:ﬂd arc in a great meafure grounded upon immemorial Cuftoms

and Ulages, the Precedents and Examplcs of former Tires muft be fi ingulatiy ufeful, if

not abloiutely necceflary to a right underftanding of them. And tho” Criminal Cales ’
do very much depend upon Stafute Law, cither the Crimes themfelves, or the
Punifhments of them, being for the moft part declar'd by A of Parliament; yet the
Method of Pradiice m the Trials of thole Crimes 1s in the main govern'd by Comirizgiz.
Law Rules, and confequently not to be known, but by the Ulage in former Cafes

and cven m thofc Inftances, which fall under the Direétion of the Statute Law, the

beft Expolfitor of thofe Statutes is the conftant reccived Practice, ever fince they were
made, eptiiia legisia iaterpres confitetudo *.

THE PlOfLﬁOi‘; and Students’ of the Law will not be the oniy Perfens, who Hiflors,
nay receive Benehir from this Wor k: here will be Matter alfo of Inftruétion and
Entcrtainment to all, who are delighted with Hiftory, or inquifitive after the Trant-
actions of the ﬁ:umm or prefent Tlmcn- many Patts of Hiftory will here be illufira-

ted and fet in a truc Light; the Reader may here fee, as it were, with his own
chs not needing to truft to the Reprefentations of others, which arc often full of
Pmll‘hlf}’ ot Pre udu._c, according to the Party and lePOHtIOH of the Hiftorians. Dut

the Natnie of this Work admits not of fuch Turps and Difeuifes, as ocher general
Accounts arc bur o0 juftly chargeable with; the followlng TRIALS bcmg plain
Narrations of Sayings and Fadls, For the moft part pu blithed by Authority of the
relpective Courts, or by indifferent Hands; where iv . -happens to be other wife, the
Keader 1s 1aformd of 1t in the Title at the Head of the Trial. .

SUTCH as are taken with fluency of Style, or luxuriancy of Fancy, may here be /nd 2
cntertain'd with a ‘L*arict)f of cloquent Speechies and learned Arguments on many very #5%
important Subjedls; tho” iv mult be own'd, intermixed mﬂl mmc others, whici do
not altosciher deterve thar Character. |

a 4 Co. Tuflit. 75
VorL. 1. A AND
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AND fince Scotland is now become a Pact of this Kingdom, it has been thoughs
proper to infert fome of the Proceedings in that Country, in which (ro do thar Na.
tion Right) arc difcover'd grear Learning and Eloquence: 2nd ir maoft be admiteed,
that very confiderable Advantages are there allowed to the Pritoner, which wé in
Eugland do not enjoy 5 he has what Counfel he thinks fir, and 2 Copy of the Charge
in his own Language ; his Counfel arc permitted to inipect the Depofitious againit ity
before he is broughe to his Trial; and they are fo little in hafte ro difpatch & State-
Prifoner, that the Trial often lafts fome Mouths. | |
To form @ ANOTHER Ufeof ths Worz, wiil be the doing Juftice 1o thoic jup® Es nnd
right Lharac- G o y wsr 1, who refpetively prefided or pradisd at thefe Trials: the Names of fuck

e

N

as behav'd impartially on the Bench, withour prejudicing the righeful Prercgarives of
the Crown on the one hand, or betraying the legal Privileges of the Subicst onthe
other; without bearing hard upon the lnnocent, or fhewing any vnillowable Fovonr
to the Guilty, wiil by this means be remember’d with Honeur, and lett upon decord
to their lafting Praife and Commendation. _

BUT ithas not always been the good Fortune of England to have the Bench
adorn’d with {uch excellent Perfons; the Reader will in the Courle of tacie TrR1aA L3
hight upon certain Periods, waerein the Judges, who ought by the Dury of their
Place to be the great Barrier®, and to at impartially berween Prince and People, have
notwithftanding deliver’d Opinions in direét contradittion to the known fundamental
Laws of the Nation, and as far as in themn lay, (criticd the Confhitution and Li-
berties of the Kingdom to the Pride and Ambition of an arbirrary Monarch,  This
generally ended in the Downfall of fuch Judges, and the Minifters, whofc Tools
they were; the Poiltics of thofc Times not being arrivd at that Hcight, to know
how to influence the reprefentative Body of the Nation: for what need could Mini-
fters have to corrupt the Interpreters of the Law, if the Makers of it were Intirely at
their Devotion ?

OTHERS therc have been, (as the Reader will have too frequent occalfion
to remark) who, regardlefs of Right and Wrong, and all the folemn Oaths they had
{worn, have under colour of Law, but yer in open defiance of natural juflice, made
no fcruple to murder the Innocent, and by foul unwarrantable Prattices to acquit the
Guilty, juft as they receivid their Diretions from, or thought it would be beft pleafing
to thofe above them: to fuch a monftrous Pitch of bare-fac'd Iniquity "were they
arrivid, that they ftuck not ro determine the fame Point differcar ways at differene
times, making the Law a mere Nofe of Wax, bat ufually turning it to the De-
ftruction of the Perfon tricd before them®.  Thefe Volumes will impardaliy eranf
mit their Memory to Pofterity, with that Reproach and Infamy, fo deicrvedly atren-
dant upon TrRAaITOoRS and MURDERERS; and this not by gencral Charaders,
which are fcarce to be rely’d on, being oft according to the Incligations of the Wri-
ter, but by rcal Facls; their Behaviour will here appear juft as it was, in its own rene
Colours : by which the Reader, without the help of Names, will cafiiy diitinguith
the calm and fedate Judge, willing to hear and receive rtight Information, and de-
firous to determine according to Truth and Juftice, from the he@oring Bully, who,
without any regard to the decency of his Chara&ter, ufes his Authority ro no other
End, than to filence Reafon and Truth, and by Bluftering and Clamour to worry the

Innocent to death.
Ard Ceunfel: T HE like Diftinftion will readily occur with refpect to thofc, whofe Office was

at the Bar. -

SOME he will find, prefling nothing illegal againft the Prifoner, nothing hard
and unrcafonable (however in ftridtnefs legal) ufing no Aurtifices to deprive him
of his juft Defence, treating his Witnefles with Decency and Candours being not
fo intent upon conviéting the Prifoner, as upon difcovering Truth, and Lringing
real Offenders to  Juftice s looking upon themfelves, according to that famous
Saying of Queen Elizabeth, not fo much xctained pro Dowmina Regina, as pro
Domina Verstate®.

THESE will appear mn a dificrent Light from others, who with rude and
boifterous. Language abufe and revile the unfortunate Prifencr, who flick not
to take all Advantages of him, however hard and unjuft, which cither his Ienorance,
or the firi¢t Rigour of Law may: give them s who by Force or Stratagem endeavour
to difable him from making his Defence s who brow-bear his Witncfits as foon as

[

b See Sir Francis Winnington’s Spesch, Trials, Vol. IIT, [ ¢ §ir John Hawles's Remarkse See Trials, Vol IV, p. 206.
P. 222, : { 93 Co Ink.y9. Trials, Val. [V. p. 190,

they
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they appear, tho” cver fo willing to declare the whole Trath; and do all they can to
put them out of COUBLCNANCE, and confound them i delivering their Evidence: as
if it were the Duty of thicir Place to convict all who are brouaght to Trnal, right or
wronz, guilty or not gui][)fs and as 1f they, ab.ovc all _Othcrs, had a pccuﬁ]iar Dil-
pcniation from the Cbligations of Trath and _Jllﬂ‘lﬂc._‘ Such Mcthods as thefe {hould
be below Men of Honour, rot to fay Men of Confcicnce: yet in the Pernfal of this-
\Work, fuch Perfons will too often art{c to Vicw ; fllld [ could wifh for the credit of
the Law, that thar great Oracle of ir, the Lord Chicf Juftice Cekec, had given lefs rea-
{on to be number’d among this fort. - |

THE Gentlemen of that Profeflion, whether imploy’d in criminal Profecutions

or civil A&ions, arc not to blamie for doing their beft in fifting our the Truth, and
making all jufz Obfervarions 1n favour of theis Clien_ts ; yet if after having done fo,
- they fhould at haft ind the Mecrits of the Caufq to lic on the other fide, I am fure
it would be no Difparagemeint to them to dehift from attempting any thing to the
prejudice of Truth and Juflice: for how juft and reafonable foever it may be to
andertake the Defence -of a Caufe while nothing appears but that it may be righe;
ver when in the Courfe of the Evidence it proves manifeltly otherwife, 1t isthen
i*iia::h rimie to defert its for they mult needs think, that no Fees or Retainers will be
a juft Excufe, either in this World or another, for being wilfy]l y nftrumental in pro-
motine Injuflice and Wrong : and tho' it be no pait of their Province to determine
cither the Law or the Fa&, the former of which belongs to the Court, and the latter
senerally to the jurys yer if cither the onc or the other be mifled by the areful
Turns and Infinuations of the Pleader, or any materal Truth fupprefsd or mifs
anderitood by his bafliing of the Witnefies, the Guile will, and ought to lie at his
door., |

A FURTHER Advantage of this ColleCtion is, that it will afford frequent Op- o flow ke
pﬁrmnitics ro the carcful Reader of o[_:'i'crving the ]j:xcclla_:ncy of our Laws, and the i’iijﬁjﬁﬂ
Advantace an Eﬂg!{ﬁzmm thereby enjovs above hus Neighbours. "When 1 meet fapp°
with an Anrhor extolling our Laws above thole of other Countries, and reprefenting
1s noon thar, as well as other accounts, 2s the Envy of all around us, I prefume it
is 1meant chiefly with regard to criminal Procedures: for as to C1viIL Suits, (Gul Sits
wiren 1 conftder the Tedioufnels and Delays of fuch Suits, neceflarily arifing from
our Mcthods and Forms of Law; the various Offices, and fometimes Couris they
maft pals thro’, before they arc finaily decided; the exorbitant Fees to Counfel,
whereto the Cofls recovered bear no proportions the Daties atifing ro the Crown
from manv Incidents in cvery Caules and above all, the Nicety of {pecial Pleadings,
whercby the julteft Caule 1n the '\VO}'IL{, aitct having with great Trouble apd Ex-
penfe been conducted almofl to a- Period, may thro the miftake of a Letter (often
occalion’d by an Attorney’s Clerk) be irretrievably loft, or at lealt turn’d round to
beein agaiu, and that not without payment of Cofts to him, who has all the while
been the unjuft fuvader and Derainer of another’s Property: when thefe things, I fay,
are confider'd, it ishard to imagine, that any onc can in good carneft belicve, we
have in this relpe@ any great matter to boalt of.

NOR can I fuppeic they arc our EcCLESTASTICAL CoURrTs, which make Eclfisficn!
us the Envy of our Neighbours: the perty but chargeable Suits, which arc ¢here ©##)
ofren inflituted to the no tmall Damage of both {ides, only to indulge the private
Taflions of thofe who inflitute them s the conftant Prallice of denouncing Excom-
munication for the minutclt € jontcmptsf, (a Punithment originally defign'd only for
fizch flagrant Vices, as renderd a Man unfic for Chriftian Communion, which for-
meriy was greatly dreaded, but is now by thele means {lighted and defpifed;) and
the pecuniary Commutations avowedly permitted for Penances®, are things, which
will nor allow me to make any fuch Suppofal.

THE Excellency therefore of our Laws above others, I take chicfly to confilt s 1. -
in that part of them, which regards CRIMINAL PROSECUTIONS: herc indeed # Proi
it may with ereat Trueh and Juftice be faid, That we have by far the berter of oug ™
Neiohbours, and are defervedly their Admiration and Envy.

THIS miche be made to appear in many particuiars. In ezher Conntries the
Courts of Juitice archeld 7n fécrets with us publickly™ and in open view : ziere the
\Witnefies are examin’d in private, and in the Prifoner's 40fence 5 with us they ave
produced face to face, and deliver their Evidence in open Court, the Prifoncr him-

fclf
Ser 2he Tidal of Sir Walter Raleigh, N33, Vol. L ! 8 2 Co. Inft. 489. G2o. 2 Hal. rep. 383 Godelod

RSN Abridg p. So.
v Car 196, 199. Mo, Rep. 540. Lawch. 173. 204 ‘ " 2 Co. Intlit, 103
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felf being prefent, and at liberty to crofs-cxamine them: zhere the fudges determing
both Law and Falts <with us, if the Fa&t be denied by the Prifoner, it mufl ke
tricd by twelve Men of his own Rank and Condition, * who arc fizoriz to go ac-
cording to Truth and Evidence, and arc thercfore call'd a fzry: to any of thete
the Prifoncr may except for juft Caufe, and in capital Cafes to a large Number with-
out Caufe: and unlefs this Jury declare him, guilty of the Charge, the Judees can
procced no further againft him. 1If the Prifoner be a Peer of the Land, his Trial
on all Indiétments for Trcafon, Felony, or Mifprifion of cither, muft be- by other
Peers not fewer than twelve.  In other Countrics, Racks aud Iuftruiinents of Tor-
tire® arc applied to force from the Prifoner a Confeflion, fomectimes of more than
is trucs but thisis a Prattice which Englyfhmen arc happily unacquainted with, en-
joying the benefit of that juft and rcafonable Maxim, Newo tenctur accufare foip-
fizin: in other Countrics the Crnminals are often cxecuted 22 privates with us al-
ways openly and 7z pablic, it beng ncceflary to anfwer the end of Juflice, that
a public Example be made of Oftcnders in order to deter others from the like
Crimes; but where the Trial and Exccution are in private, it not only defeats the
| of juitice, but aflords an Opportunity of fccretly deftroying innocent Men,

ChiC
which muft nceds expofe the Subjedt to a vartety of Fears and Dangers inconfiftent

with the Libertics of a free People.
THE SE arc grcat and noblc Privileges, which we may juftly valuc ourfelves

upon, and fhould be very unworthy of, if wedid not highly prize them,
IN Cafcs of Hicu-TrEAsON the Laglfh Subjeét has peculiar Advantages : This
is a Charge of a genceral nature, and thercfore more diflicult to make a Defence

ro!s it {ubjelts the Ofiender to a feverer Punifhment, than other Crimes; the
Crown is morc ncarly concerned, by reafon whereof the Prifoner has a more power-
ful Adverfary to contend with @ this 1s the faral Enginc fo often imploy’d by COLTupt
and wicked Minifters againft the nobleft and braveft Patriots, whofe laudable Op-
pofition to their pernicious Schemes thofc Minifters are very ready to conflrue into
Treafon and Rebellion againft the Prince; thereby confounding their own and the
Prince’s Interelt together, as if the one could not be opposd without the other.
Our Anceftors therefore thought this a Cafe, whercin the Subject needed more than
ordinary Afliftance; left theretore too great a Latitude fhould be Ieft to the arbitrary
Dererminations of a Judge, who is the Creature of the Crown, they took care to
pacticularize the feveral Specics of Treafons by an exprefsLaw ™: and to guard againft
all forcd Conftrnctions and Innucndos, it was by the fame Law farther provided,
that all Trecafon fhould be provd by fome manifeft plain Act or Deed s and that no
innocent Perfon might be in danger of {uficring thro” the Perjury of a fi nele Wirnefs,
it was afterwards provided®, that none fhould be convitted withcutr two pofitive
Witnefles.

NOR docs our Law excel others only in defending the Lzfe of the Subjed amaingt
any injurious Attacks, buralfo in its carc and concern for the Liber/y and Frecdom
of his Perfon.

HOW abfolute foever the Sovercigns of other Nations may be, the King of
England cannot takeup or detain the meancft Subjedt at fus mere will and pleative ©:
it is one of the Privileges confirm'd by Aagne Charta® , that no Man fhall be re-
{train’d of his Liberty, but by the Law of the Land s that is, fays Lord Ceke o, by

Indictment or Prefentment of good and lawful Men, or by the King's Wrirs our of
his

r

i Foriefeue de Laud. Leg. Angl. cap. 2~ & 28.

b Ibid. cap. 22. Ihis warthe Pradlice of che antient Ci-

f‘u[?:ﬁcinnes. pefiimé femper @ corporibus iacipiunt; nec
bene de cujuliuam moribus illim pavtem corports inerro-

wil Low.  See the Fragments of Tulius Paulus, 1ib. 5. Sen-
tent. recept. Tir 14. de quaftionibus habendis: i fuf-
picione aliqua reus urgeanty, adhibitis tormentis de fociis
& feeleribus fuis conhierl compellitur: —— Reus evi-
dentioribus argumentis oppreifus repett In quaftionem po-
teft, maxime, {i in tormenta animum corpufque duraverit.

Sec alfo 8 whale Title inthe Digefts de quaftiontbus, Lib,
49. 1t 1S, See hfauces of thofe who cacured thefe Tor-
rizes i Valer. Max. [ib. 5. eap. 5. & 6. S, cap. 2. Bue

(3 abfired and meveafinable o Pradice was ¢his, that eved tie

snticnte, among wio f was inufey Lad no gecd Cpinion of
ity as eppears frow [ 1. §. 23. of the fald Title de quaftion-
bus: Reselt fragilis, & pericuiofa, & quax veritatem ial-
1iv; nam plerique patiendia, {ive durttia tormentorum ira
TOFiNENTUM CONICMNUNE, UL eXprimi els yerias nallo wmo-
do roflie; alll taned flincimpatientia, ut inyguovis mentitt,
cuam panl tormenta, velint; ira fir, ur etiam varlo modo
fatcantur, nt ton tantum fe, verum ciiam alios commi-
nertr.

Chiwtilian, declam, 18, Omnium quidem Inccrrorum

res, qua non animo, fea dolove refpendet.

See quere to tiis preyofe fx Blontaene’s v Pesh 2.
cap. 5. ond Grovus's Lesesisy Ter. 643 wherei: o CEpIOTLS
the Qumiffion of this Prailice inkngland.

I Trials Vol IV, p 177,

How great o Latitwds was tonen fn thls Martze mey ap-
pear jrum the outicst Liw-Beoks, where the [ping with the
Nurfes of ihe Ring's Children, or the killing o Xion fint on an
Evrand by the King were adidged Trezfon. s Affiz. 22 Ed. 5,
pi. 40. Briton. p. 43.

M 25 Edw. 3. Stat. 5. cap. 2. Zaat this wasthe Qcc.ifoa
of £00s Low appesrs from the Pezitfon of 2h0 Commens o wiel
it was fomicedy whetdn shey complais: the Gefiices dld vl ze

F [ “» *
feveeal ta b2 Traytors, jor Cafes which they £.4 vot oven to

le Treafm. This Petivion is emor'd in ihe Parliainen [l
of thar Year. N°. 7L

" 5 & 6 Edw. 6. cap. 11. Deut. cap. 19, ver, 1.

© 2 Ca. Inflir, 156 .

? Cap. 29.

% 5 Inftit. 45. se.



The P R E-F A4 C E

his ordinary Courts of Juftice ™, or by lawful Warrant. Now every lawful Warrant’
muft be groundcd upon Oath, muft piainly and {pecially exprels the caufe of Com-
mirment 3 muft be under the Hand and Secal of' one, who is aurhorized to do it,
exprefling his Office, Place and Authority *, whereby he committeth, and muft
conclude, until he be delivered by due cou: /é' of Law, and not until further Order,
or with fuch like Conclufions, Nor has the Law only prelcribed what fhall be
neceffary to a legal Commirment, bue it has alfo provided divers Remedies * in cafe
-any one fhouid b:., illegally commitred, or detained ; the Party injured may have an
Adion or Indictment founded on 1’!/[@73& Charta, an Aé‘tmn of falfe Impiifonment,
a Writ de homine replegiando, and a \WVrit de odio & atial.

BUT (o precious is the Liberty of a Man’s Perfon in tl:lc cye of the LW' that
nonc of thefe Remedies was thought {ufficient, not giving fo (pccdv a Relief as the
urecncy of the Cafc requires ; anorhcl Remedy is therefore provided, wzz. the
\Vrit of Hadeas Corpus®*, which is called feftinnin remedizm®. Dy this Writ the
Gaoler is obliged immediately to bring the Body of his Prifoncr before the Lord
Chancellor, or onc of the twelve ]udgcs, and ro certify by whom and for what
Caufe he ftands committed 5 whereupon the Lord Chancellor or Judge is requird:
(unlefs he be legally committed for an Offence not bailable by Law) to difcharse or
bail him, except in cafe of Trecafon or Felony plainly and fpecially exprefled in the
Waunnt vs and-cven 1n thofe Cales, that the Innocent may not be worn and wafted
with long Imprifonment, the Ptifonm muft be brought to his Trial within a rea-
fonablc time; for if he be n0t indicted the next Term or Scflions after his Commit-
ment, having duly cnterd his Prayer, he fhall on the laft Day of the Term or Sef-
fions be admitted to Bail, unlefs it appear to the Court upon Oath, that the Witnefles
for the King could not then be produced : and thed, if he be not indicted and tried
the fccond Term or Scflions after his Commitment, he fhall be quitc difcharged ©.

BUT becaufe all thefe Precautions i favour of Liberty may be rendered “ufelefs by
~ fending the Subjedt to remote or private Prifons®, whercby he may lofe the Benefie
of the Klnﬂs Commiflion of Gaol Deliveryf, ar"d the King's Writs bz rendered in-
effedtual for want of knowing whom to diret them t6°%; to prevent this Inconveni-
ence, the Law has further provided, that no Subjett of Eugland (hall be {ent Prifoncr
into any Part beyond the Scas, either within or without the King’s Dominions®: nor
fhall any be compelled againft his Will to ferve the King out of the Realm, left under
prerence of Scrvice, as Ambaflador or the like, he fhould be fent into real Banifhment *:
nor can any be regularly imprifoned within the Realm in any other Place than the com-
‘mon County Gaol or other public accuftomed Gaol*; for which reafon a Gaoler can-
not be authorized by any Warrant to dcliver his Prlloner into the Cuftody of an un-
known Perfon’: Nor can any new Gaol, according to the Opinion of Lord Coke™
be erected, but by A& of Parliament ;5 one Statute  ordains, that none fhall be impri-
foned by ju{hccs of te Peace (lome fay this extends to all other Judges and Juttices °)

but in the common {County®] Gaol, faving to Lords and others, who have Gaols,
their Franchifcs.

SOME will be ready to object, if thefle Laws were in force, that a Subjeét fhall
not be compell'd to ferve the King our of the Realm, how comcs it to pafs that
divers Subjcéts [not only Mariners, bur others] have been taken up by virtuc of Prefs-
Warrants®, and by Force put aboard 2 Shipand carried beyond Sea ? If it be not law-
ful to commit to any but antient accuftomed Gaols, how comes it about that {fo many
Per{ons have been taken up by Meflengers®, who have imprifoned them in their
own Houlics, detaining them there not for two or three days only, (the Time allow-
ed by Law to take theu Examinations®) but for Weeks and Months; thercby
making Gaols of their Houles, tho' they have neither the Grant of fuch a Franchifc,
nor any Aét of Parhament to make them fo? Thefc are Qucllions to which I will
not undertake to give a fatisfaltory Anfwer ; bur {hall leave that to others, who are more

VoL. I a - nearly
:z(‘n Inftic, 185. :Cﬂ Inflit. 43. 315. Cro, Eliz. §30.
. 2 Co Initir. 52, 2 Co. Inttit. 53.
u*(a: r.cap. 1. § 5. 2 Co. Infl. 616, 3ICarzcapz§ 12,
Lz Co Inft. 591. 1 ECn fnftie. 47.
2 Co. Inft. 55 o Co Reyp. 119. b,

YIRS IV is now guite 4ifsfed; what the uatwre of it 1 2 (.u Infhit. §3. FHow s Prifoner may Iwﬁ":" be re-
was, fio 2 Co Infli. a2. : mevad, fee 31 Car. 2. cap. 2, § 9.
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*See Ivlals, Ve p. 551, a 5‘Hen. 4. €ap. 10

E?: t Car, zcapz §28&3. | o 2 Co. Initir. 43.

- o. Int. 315, P See Trialsy Fol IV. p.561.
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nearly concern'd and better able to do it: I can only fay, that whatever may in fad
have been praétifed, I do not know that {uch Prattices have ever had the Sanction of
onc judicial Determination, and for my part muft confefs myfelf unable to reconcile
them to the Laws of the Land.

IT muft be owned that the Guards and Fences of the Law have not always
proved an effeftual Security for the Subjedt; the Reader will in the Courfe of thefe
TriaLs find many Inftances, wheremn they, who held the Sword of Juflice, did
not employ it, as they ought, to the Punithment of Evil-docrs, but to.the Oppreflion
and Deftruétion of Men more rightcous than themfelves. Indecd it is {carce pofiiblc
to frame a Body of Laws, which a tyrannical Prince, influenced by wicked Coun-
{ellors and corrupt Judges may not be able to break thro; they may fometimes
check, but will never be able to ffop the Carcer of violent and furions Men. The
Law itfelf is a dead Letter, Judges arc the Interpreters of it, and if they prove
Men of no Confcience nor Intcerity, will give what Scnfe they will to it, however
different from the true one; and when they are fupported by fuperior Authority,
will for a while prevail, till by repeated Iniquities they grow intolerable, and
throw the State into thofe Convalfions, which may ar laft end in their own Ruin.
This fhews how valuable a Blefling an upright and learned Judge is, and of whae
arcat Concern it is to the Public, that none be prefer'd to that Office, but fuch

. whofc Ability and Integrity may be fafely depended on 2 fgnorantia judicis eft calu-

Turtler Pro-

wifions iNca-
Jes of Treae
. fon.

~QFfervations
&5 _Jt FIES,

mitas mnocentis ..

HOWEVER, amidft all the Mifchicfs caufed by the arbitrary Proceedings of
thefc wicked and unjuft Judges, there is one good Eftect has follow'd from them s it
is to them we owe thofc additional Provifions, which have been fince made for the
Secutity of the Subjett: Ew malis moribus bone orwuntur leges®s Leges epregie
apud bones ex deliltis aliorum gignyntur™. Inall Cafes of Treafon, wherein the
Crown is more immediately intercfted, the Party acculed may now demand a Copy of
the whole Indictment?, five daysat leaft, and of the Names of the Jurors® rwo days
at lealt before his Trial; he has a right to the afliftance of Counfel?, not only in
matters of Law, but in matters of Falt; he may now have the benefic of the ufual
Proce(s® to compel the Appearance of his Witnefles s who, when produced, are to be
examined on Qath®, as well as thofe on the part of the Crown ;s (this laft Privilege
has been fince ¢ extended to all Treafons and Felonies) Each Species of Treafon muft
be provd by fome Overt-act©, and there muft be at leaft two Witnefles to cach
Species ', If the Accufed be a Peer, not only fome pickd out of the whole Body,
but 2// the Peers muft be fummoned to the Trial at leaft twenty days befores®,

THERE are other Alterations® made in favour of the Subjed, which the Le-
giflaturc has not thought fit fhould take place during the Lifc of the prefent Pre-
tender.

AFTER his Deceale no Attainder for Treafon will work a Difherifon of the
Heir, or affett any other Right, than only that of the Offender during his Life : the
Prifoner will then be entitled to have a Lift, not only of the Jury, but of the Wit-
nefles to be produced againft him at the Trial, with the addition of their refpe@ive
Profeflions and Places of Abode, delivered to him along with the Copy of the Indi&-
ment, in the Prefence of two Witnefles, ten days before his Trial.

THE firlt of thefe Alterations being to mitigate the Punifthmeny of thofe, who
(hall by the Law bc adjudged guilty, might be thought an unfeafonable Relaxation,
while there fhould be any Apprchenfions of 1mmediate Danger : But why the others
{hould be defer'd fo long, which arce intended only as the proper guards of Innocence
again{t violent Profccutions, I will not pretend to guelss for the heinoufnes or mif-
chicf of the Crime charged is {o far from being a Reafon, why the Prifoner fhould
want Afliftances, that itis a very firong Reafon to the contrary 5 it being as cafy a
matter to impofe a falfe Charge of a great, as of a {mall Crime.

THESE are fome of the Privileges of a Brztifh Subjed, which no other Subjed in
the World can boaft of. But after all, it muft not be faid, thar our Laws will admit
of no Altcrations for the better.

1. EVEN in that darling and defervedly efteem’d Privilege of being tried by Ju-
R1Es, fome Change might, I was going to fay ought to be made: The Law requircs,
that the twelve Men, of which a Jury confifts, thall all agree before they givein a Ver-

dict 5
v 2 Co. Inftit. 30. b ¢ Ibid. § 1. Thes it owght always 10 have been.  See
4 2 Co. Inftit. 161. , -3 Co. Inttic. p. 79. Sease Trials Vol. fV. p. 1;8.
= Tacit. Annal. Lib 25 § 30. Somz Inflances~of this |~ 41 Aon. cap. 9. § 3.
kind ave there mention:d, © 7 Gul.g.cxp. 5. 32,
Y;Gulg.cap. 3. § 1. F Ibid. § 3.
5 Ibid. § ;5. Elbid & 11
2 Ibid. § 1, B s Ann.cap. 21

b Ibid § ;.
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dict s if they.don’t, they muft undcrgo-a greater Punifhmqnta_-than- tlie. Criminal, hil'l:l'!
(elf 5. they are to be confind in-onc Room withoutMeat, Drink; Eire of C_agdlcj ti}l
they are tarv'd. It would:be pretty hard,to aﬁ_l_gn any tolcrgl;;}gRqafon; for this [Jfage:
1€ it has. feldom or never happen'd, I'm afraid- it has fom.¢t;1n1¢;s_ 'bcpn; p:quqn_tﬁq only
by the unjnft Compliance of fome of the Jurors againft their own Confciences,
For however plain fome Cafes may be, others there are, wherein they. cannot avoid
differing in their Judgments ; nor do. they defcrve any Cenfyre for. fo doing ;. many
Men, many Minds; all: can’t fc_c; Things in the fan}c, Light, To.what end: thercforé
are. they to- be reftrained: in this manner ? It may mdc,e_d. force them to.an outward
feeming Agrcement againlt, the Diftates of their Confciencess but can never be a
Means of informing their Judgment, or convincing their Underftanding. I have
kpown, when-a Juror being afterwards asked, how- he could join in fuch, an un-
juft Verdi&t, could sive no better Reafon for it, than that the others were of that
Opinion ; which, I'fear, is the beft Reafon a;great many are able to,give.

1F it be faid, that otherwife one ftubborn Fellow may: ftand it oug againft a]l the
reft, even contrary to the Conviftions of his own Mind, it 15, very true he may do
{o 5 and if his Body be as ftubborn as his Mind, ftarve them out too. Bupr why then
is his Voice regarded ! Why can’t the others give a fuflicient Verdit without him 2
Or, if a Man muft not be convicted without the Agreement of all, why then is not
the Prifoner acquitted, when they can't all agree ? But why mutt the Jurors be compell'd
to an Agreement onc w2y or other? After all, a forcd Agreement (as all A-
greements procur'd by Reftraint are) is no better than none. If the Con-
{fent of him, who ftands it out againft the rclf, be of any regard, it ought to
be free; if of none, then why can't a Verdit be given without it? If twelve
muft agree, the better way would be to have twenty threc on a -Jury, and the Verdict
be given by the Majority ; for fure ’tis an odd way of deciding a Caufe, that it thould
be left to the Determination of him, who can faft tne longeft. But {uppofe it thould
be thought requifite, that two thirds fhould be of a mind, and if {o many could agree
to find the Prifoncr guilty, he fhould be convited ;s and if they did not, he thould
be acquitted : 'Would not this be a fofficient Security for Innocence? Sure it
would be much bettey to make a Provifion in cale of Non-Agreement, than by forci-
ble Methods to extort the Appcearance of one ;s for it 1s the fame thing to the Prifonet,
whether he be convicted without the Concurrence of all, or by a Concurrence which
is not fincere, but forced. 4
2. ANOTHER thing not to bz counted among the Exccllencies of our Law 0x the Pro-
is, the IndiGtments and other Proccedings being in the Latin Tongue. Every body ;;"’f;ﬁf“’g
knows, that not one Prifonerin a great many underftands that Language ; and tho’
the Indi&ment is generally explained to him in the volgar Tongue, yet it is to the
Original he muft take his Exceptions, and upon that the Arguments muft be founded.
In the days of Qfiver Cromwel/all Proceedings were in the vulgar Tongue; and tho'
it has not been thought proper to continue a Practice introduced by an Ulurper, yet if

the thing be rcally fir and right, it matters not, who introduced it : fas eff & ab
hofte doceri.  The fame might be {aid with refpect to the writing it in a peculiar
hand, not generally underftood.

It isa Maxim in Law, Ignorantia juris non excufat * 5 ignorance of the Law is no
good Plea ;s itisindced neceflary that it fhould not, for if it were, the Laws would al-
ways be evaded by a pretended Ignorance; but then it muft be very unrealonable to
ufe any Mcthods, which tend to conceal that Law, and kcep the People in ignorance of

it : Mifera fervitus eft, ubi jus eft vagum aunt incognitum™. The Inconvenicnce of
this will appcar morc plainly, if we confider that every Indictment muft be affented

to by a Grand-Jury 5 and another Jury muft afterwards declare whether the Charge
therein contained be true or not. Now how can it be expeéted they fhould declare
their Confent to what they cannot underftand ! So that 1 verily believe, the greater part
may very fafcly return Lenoramus o cvery Bill that comes before them.

3. HERE it may not be amifs to take notice of one thing relating to the Form of 0nshe Formof
our Indi¢trents. It is very common to infert Words, which are never intended to be Indichmen.

proved : as for inftance, the Words vi & armzs ' in Indi@ments for writing or publifh-

ing Libels, and in many other Cafes, where there is no pretence or colour of Truth

i them: c. g, Jerarores prafentant, quod 'f. 8. v1 ET ARMIs falfo & malitiofe

[eripit quendam libellum ™ 5 which not only is an Abfurdity in the nature of the thing,
>

but

\ Thefe I¥ords are not neceffiry in thefe Cafes.  See 37 H. 8-
C. §. it is therefore the move inexcafavle to infers them, when
tirey are ot true.

M Sec the IndiFments of Francis Smithy-and of Laurence
Braddon, i the Appendix. 2 Lev. 221.

¥ Digeflt. Lib. 22 tit. 6. De juris & facti ignorantia, |
‘1 9. Plowd. Com. 213 |

* 4Co. Inflit. 2.16. y12. 7his Gricvamce is [finee vemiflied
by the 4.Geo. 2. cap. 26, by which it is enatFed, That all
Proceedings fhall bz in Englith, and wrote in a commen legible
Hond and Charalicry and fn 1 onis st Lsgeh,  See slfs 6 Gro,
2. cap. 14.
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but tends to infnare the Confticnces of Jurymiens whoin giving a gentral Verdicx
againft the Defendant, do not always confider whether that part of the Indictment be
provd. When a Juryman gives a generai Verdict againft the Defendant, he does in
effect declare upon Oath, that he believes the entire Charge, as laid-in the Indiment,
to be true 5 how therefore can he find a Man guilty generaily, when there 15 one
part of the Charge, which he either belicves to be falfe, or at leaft has no reafon to
believe to be rrue ? It is faid that thefe are Words of courfe s if they be, ver {iil they
have a natural and proper meaning { clfc why arc they inferted ?) and if they are not
true, I dont fce how any onc can upon Oath honeftly declare they are, uniefs ic
can be thought an Excufe for giving a rath (not ro fay a faife) Verdicl, that it is a
thing of courfe. The Wordsof courfe arc gencrally the moft material Words in an
Indictment proditorie“ is a Word of courfcin an ladictment for Trealon, bﬂrglg—
reter © in Burglary, and felonice® in Felony 5 butit any of thofe Words be omitted in
their refpective Cales, the Indictment will be nanght.

I'T is greatly to be feared, that jurymen do {fometimes over-look the moft effential
Words of an Indi&ment, under the notion of their being Words of courfe.  Thus in
the Cafe of a blafphemons Libel, it is cuftomary to infert the Words falso & mals-
tiofe [tripfir, &c. and indeed théy arc the very Giff of the Inditment, and ablo-
lutely neceflary to conflitute the Oftence: for as no Words can be Blefibemy (i c.
a reproachful Reflexion npon God or Religion) which are true, for Truth can be no
Reflexion on the God of Truth; fo no Opinions, however erroncous, can merit thae
Denominarion, unlefs utter'd with a wicked malicious defign of reviling God or Re-
higion®.  And yet how often have Perfons been found guilty upon thefe Indidiments,
withotit any Proof cither of the Falfhood of the Pofitions, or of the Malice of
him who wrotc them ? nay fometimes, when there s a grear deal of reafon to think
they were publithed from no other Principle, but a fincere love and regard for Truth
Thefe arc thingsnot always fufticiently atrended to by Juriess it often fatisfics them,
if the Defendant be prov'd to have done the Fact (4. e. wrote the Book) whether with
the Circumftances falso ¢ malitiofe, as charged in the Indictment, or not: and yet
when the Defendanr comes ro move in Arrelt of Judgment, that whar he has done
-cannot amount to Blafpheny, becavle 1t was not done with an evil Intent 5 he s then
told, that that 1s found by the Verdict, and muft be taken to be true; and fo indeed it
muft: bat then this fhould bea Caution to Jurics, how they find a Man guilty of an
Inditment gencerally without due Proof of cvery part of it; fince every thing, which
was proper for their Confideration, will after Verdit be fupposd to have been con-
fider'd by them, whether in reality it was {o or nor.

THUS in the Cale of defamnatory Livels, ov of Scandalum Magnitum, when
the word falso is inferted, the Defendant onght not to be found guilty, if the AL
ferrion be true.  Whether it be neceffary to mfere the word fa/ss, is another Que-
flion, (tho’ I believe it would be difficult to maintain an Indiciment without it ;) yet
certainly where the Indicdtment charges a Man with fa/fly writing a Libel, he cannot
jultly be found guilty of that Indiciment fo Iaid, if the Wordsbe z7ze.

4. HITHERTO the Law allows not a Copy of the Indictment, nor of the Names
of the Jurors, nor the Afliftance of Couniel * as to matter of Fadt on any Inditments
for FELoONY, yctit is the Opinion of many it would be never the worfc if it did 5 for
It feems very frange to allow a Man thefe Athiftances in defence of his Praperty, and
deny them to him, when his Life lics at ftake.  Perhaps it will be faid, thet the Pri-
foner would by thefe means be cnabled to make captions Exceptions to the Proceed-
ings, whereby public Juftice might be cither protracied or evaded 5 but rhis Objec-
tion would be remov'd, if the Law did not allow of fuch Exceprions: for cither
they relace to the Merits of the Caulfe, or they do not 5 if they do, they are not cap-
tious, but he cught ro have the Bencfit of thems if they do not, there will be no

Wrong donc in difallowing then.
BUT {till there is one Reafon why, as the Law now {tands, the Prifoner onght

not to be wholly deprived of the means of making cven thefe captions Exceptions ;
and that 1s, becaufe otherwife he may be brought into jeopardy of his Life divers times
tor onc and the fame Otfence, a thing very unreaionable in it {clf, and contrary to tie

Maxims of Common Law " : for if he be found not guilty onafaulty Indictment,
his Acquittal fhall avail him nothing, but he may {till be indifled again for the fame Fa&,

This is founded on a Suppofition f, that his Life was in no danger on the firfy Indif-
ment, becaufe of the Exceptions which might be taken to it and yer it is apparent,

that
a2 Co.Inflit. 15. H.P.C.11. { eaundia Ser alfo Whitlock's Speech i belalf of James
© 1 Co. 39 b. Cr. Elix. 920, Nayter, 1l IL p. 273.  Blajphomy is crimen maite.
p3Co0. 121 b. Cro Eliv. 103, * See Wailiook's e p 433,
Voee Relormat, deg. Ecclefuft de Blafphemia, cap. 1. € 400, g0.4. 4. 2.

Blafphicmia contempta contumelias in deum projicit, & | £ Ibid 45.2.



7he PR E F A4 C E. X
that the eenetality of Prifoners, unlefs they may be informd by Couslfel of fuch Ex-
ceptions, and advifed how to make them, are like to be but lirtle the better for them.

. THERE is on¢ thing in our Laws Wthh.IS very fingular, and comes the neareftof
any thing to the Torturcs l.lﬁ':d n Othgr pountncs, V2. LEPEINE FORT ET DURE, Ledpﬂine fort
or prefling to death: ‘Tis trae, this 1s not ufed to force the Prifoner to confefs, €t dures
but to plead onc way or others but yet cven this fccx;ns a uﬁccdlcfs piece of Se-
verity.  In High-Treafon, if the Party refufe to plead, the Charge is taken pra confeffo ;
nor would it be any Inconvenience if it were fo in other Cales, or rather if it a-
mounted to a Plea of not guilty, and the Court thercupon procceded to hear the
Proofs of the Facts for it is as unrcafonable to prefs a Man ro death without a Trial, as
it would be to hang him without onc: Nor can a Plea extorted by fuch Mcthods give
any Credit to the Procceding of the Court more than if they had procceded without
one, which vet would be no Injuftice to the Prifoner, who will not plead, when he
may: Not, on the other hand, is it reafonable, that the hardinefs of a Criminal, if he
fhould be able to endurc fuch a lingring Death, {hould cxempt him from the For-
feitures the Law has thought his Crime to deferve @ If this Advantage were taken a-
way, tiic only Temptation of ftanding mute would be raken away too.

6. 1T has been cftcemed an Advantage of our Law, that it does notr infliét various
and cruel Deaths ; that which is inflited for Treafon 1s the only one, which has any
appearance of Scverity ; and cven there in the Execution it is generally the fame with
other capital Cafes: but yct it mult be alfo obferved, that our Laws are very liberal
of the Lives of Offendcers®, making no diftinction between the moft atrocious and
heinous Felonics, and thofe of a lefs degree, If a Man commit a fingle Robbery, onthe paips-
Hanging is the Punifhment infli¢ted by Law ; if he commit Robbery and Murder g’::;':f
with never fo many crucl Circumftances, the Punifthment is ftill the fame, and no ’
more : So little regard is had in proportionmg the Punifhment ro the Offence, that
the Letter of the Law makes no difference between picking a Maa’s Pocket * and 74f,

"cutting his Throat; berween ftealing ‘his Horfc, and firing his Houfe abont his Ears.

HO W far thisis cither jult or prudent, is left to every onc’s own Reafon to deter-
mines it is ccreamnly a ftrong Temptation to an Highway-man to add Murder to
Robbery, when by that mcans he runs lefs danger of a Dilcovery, and no danger of
a {everer Punifhnient.

THE Law of God to the Ifraelites required, that a Perfon convi@ted of Theft
fhould reftore two-fold®, and in fome Cafes four or five-fold * 5 (thus it was alfo by
the Civil Law? ) and in Cales where perfonal Violence was offcred, the Punifhment
was Retaliation, Eye for Eye, Tooth for Tooth, Hand for Hand, Foot for Foot,
Burning for Burning, Wound for Wound, and Stripe for Stripe® : and tho' this Law
may not in ftrictnels be binding on other Nations, yet undoubtedly where the Rea-
{on holds the fame, it 1s tiie beft Pattern for our Imitation 2,

MURDER is indeed a Crime, which even by the Law of Retaliation calls for a
capital Punifhment ; it is fo peremptorily injoined by the Law given to Noab, (and
thercfore binding on all hus Pofterivy) /#hafoever fheds Maw's Blood, by Man fhall his
Blood be fhed®, that fome have queftioned ¢, whether any Prince or Power on Earth
can lawfully difpenfe with it in any Cafc of a plain notorious Murder * : moft certain-
ly they ought not without fome very important and peculiar Reafons, and not mere-
ly for Favour or Intereft. The Law of God forbids, zhat any Satisfaltion fhall be
taken for the Life of a Murdever, but he fball furely be put to death*.

A'S roother lefs Offenders, it would be a more equitable and cftectual Punithment
to confine them to hard © Labour at homes or, 1f they deferve it, to fell them to the
Mpors or Spaniards abroad : it is Idlenefs which is the Source of their Guilr, and
generally draws them into the commiflion of their Crimes, and thercfore nothing
more proper to reclaim and deter them, than hard Work and Labour : however, they
have by their Guilt incurr’d a Forfeiture of their narural Liberty, fo that no Wrong
wiil be done them in difpofing of them in that manner. I am fure it is a much more
lawful Mcthod of making Slaves than the prattice of kidnapping and frealing innocent
Men from off the Afiican Shore, and forcibly carrying them away from all their Fricnds
and Relations into a miferable Slavery in Awmerica, without any better Title, than
what ari{es from the difference of Complexions,

Marder,

Vor. I. b HOW-
d Ss.c.i ?pulnmn".r Life of K. Alfred, p. 101, b Gen. cap. 9. ver. 6. Groc. de jur. bel. Lib. 1. cap. 2.
s 8 I, cap. 1§ 2. 3.

t 1 Edw. 6 cap. 12 § 10, 2& 3 Edw. 6.cap. 33. € See this Queffion dignfi'd in Bifhop Barlow's Cafes of
“ Brod. c1p. 22. ver. 4 & 3. Confeience.
X Ibid. cap. 22 ver. 1. * By diwers old Statstes ua Charter of Pardom cyzht io be

¥ Initic. lib. 4. tit. 1. de obligation. quz ex deliCo, &c. | gromted in caf of Murdev Dal. cap, 145.
;" * i | ” 5
¢85 Numb. ¢ap. 3. ver. 31. . _ )
2 Livod. cap. 21. ver 24, 25.  Levit. cap. 24. ver. 19. | ¢ Puf Law of Nae. 1ib. 8. cap. 5. § 26 Mori Usopia,
20 Deut. cap. 19. ver, 21. | lib, 1.
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HOW EVER not to enter into a Difcaflicen of the Lawfulnefs or Juftice of taking
away Life for every kind of Offence, 2 Confideration which the Iearned Spelinan ob-
ferves has not had its duc Weight in later Ages®, yet methinks fo long Experience
might have taught us how incffetual it is to anfwer the Purpofes for which it is de-
fienced. Death is wltimum fupplicivin, and is therefore intended only for crinics of
the highelt Rank; but when it 1s indifcriminately infiicted, it lcaves no room to dif-
ference the punifhments of Crimes widely different in their own Nature.  The lower
part of Mankind are apt in dubious Cafcs to judge of the heinouinefs of the Gftence
by the Scverity of the Punifhments; but yer, when they fec the famc Punifhment an-
ncxt, where the difference of Guilt is manifeft and apparent, they foon lofe the
Senfe of that cxtraordinary Guilt, and inftead of conceiving worle of the Crime,
they only blame the Cruelty of the Law.  Further, when fuch Numbers are continu-
ally ordered for Exccution, (asmuft be the Cafe where Death is made the common Pu-
nithment for ordinary Crimes) the frequency of the Example deftroys the Terrox
of it, and makes it lefs dreaded than going to the Galleys orany Place of hard La-
bour. Befides, when the Punifhments are fo very difproportionate to the Offence,
it defearsthe End of them, forafmuch as thofe, who have any Tendernefs or Huma-
nity in their Temper, will much rather forbear wholly to profecute, than be made
the Inftruments of putting fuch fevere Laws in execution s inficad therefore of being
a mcans of bringing the Oftenders ro Pumbhment, ic is oftentimies the very reafon,
why they clcape with Impunity.

THIS Severity of our Law ininfliting capital Punifhments upon the lighter Crimes
of Pilfering and Thieving feems the more extraordinary, when one conhders the
orcat Indulgence fhewn to onc of the firt Magnitude, and which 1s productive of
much mote mifchievous Confequences, I mean ApULTERY, which it is holdens,
docs not by our Law admit of any Profecudion in a crimmal way s yer whether we
confider the Guilr of the Offender, or the Mifchief done to the njured Party, there
is no Compariion berween the onc and the other.  What propottion is there berween
a private Theft, perhaps of fome Trifle, which may foon be repaired, and the Inva-
fion of our Neighbour’s Bed®, irrepavably robbing him of all the Satisfaction and
Comfort of his Family, confounding Relations, and impofing upon him the charge of
maintaining a {purions Ifluc as his own ? the one is often donc only to allay the Vio-
lence of a prefling Hunger, but the other always ro gratify an irregnlar and ungo-
vern'd Luft.  Nor can it wich reafon be pretended, that the oncisa Crime of a public,
the other of a privafe naturc: if the Public be concern’d in the Prefervation of the
Properry of Goods, 1t cannot be lefs {o in the Prefervation of the more valuable
Rights, which affect the Peace and Quict of Families. s private ftcaling an Of
fence againft the Community ? The other is nmuch more {o, having a greater ten-
dency to promotc Frays and Quarrels, public Ditturbances and Dreaches of the Peace,
from whence Bloodfhed and Murders often enfuc'’.

WHAT may be the reafon why our Laws make {o light of this ecnormous Crime,
whether it bethe Countenance it reccives from grcat Examples and the Commonnefs of
the Fault, or fome other reafon, I will not take upon meto fay; but moft certain it is,
that the Laws of other Nations * had a different Senfe of it, and treared it in a feverer
manner @ By the Aofaic Law it was always punifhed with Death’; and long before
that Law it was cltcemed an Iniquity to be punifhed by the fudges*.

BY an old Law of Romnins " the Adulteres was to be put to death 3 Aduiterii con-
iltam vir & cognats, uti velent, necanto : and tho' afrcrwards tne Civil Law (Lex

Julia

_ J Spelm. .in verbo Lanicinina. See alfe Hales Hift. P. C. Berkley’s Daxgltzr 5 fee Triuls, Vol 1L p. 519. N® 112,
1N notls p. 12. and of 1le King agmnft Heathicote, for debauceing My Hol-

€ 2 Co. Initir. 488, 2 Sallk. Rep. 552, Galizard & Ri- | worthy’s Daxglhser, Trin. 5 Geo. I (1720.) B. R. Rat. 46.
gault: This is tie gencral Opinivn, the' I muf canfefs, Ifee § Suve v £ wor fofs Infuricus to debawch anoteer Maw's TViic;

1 atbar *
/:‘:F.'ﬂ' .:'i:r?-'-’] Y. l_.f )

oty bt that ddultery is ind:&able by o Law.  Gadolphin
in bis Repertorium cap. 54. § 10, adindts it t9 be o tempo-
ra! Offence againf the Peace of tle Reaba, for sobich Sureties
of tize Peace miay b vequived. sud Lord Coke faps, That in
antient Times it was pawifhable in the Tuens or Leets by
Einz or Imprifonmen: by the nmne of Letherwite. 2 Inft. a88.
5 Intt. 206, Iz is allowed on all hands thae an hudiGmen
fies for feawing o Servant 2wy from ki Maflei's Service ;
and tiat £ fame veafon ecteuds ro the fidiing a IVife away
from Loy Husoand :oof this theve is 3 Procedeut i1 Tremain's
Entries, P 229, 215, & 214, The King arainff Mountague,
1 Jac. 1. ond awotirer in Offic, Clar, Pac. p. 311, 200
tiefe were Gafes wacre the Wifeweut anay withthe Alulterer,
Fe6 the veafon holds propactiousbly, wheve fha is fudicd te a
breacly of Loy Fidelity cud Toull, the' it be withant goinz p-
way. It aMan debaach bis Wife's Siffery this bas bezit held o
Mifdemeanor punifhable oy TudiStment or Information; this

was the Cafe of Ford Lant Grey, far dibisiching the Earl of

bue fill it is punifhabls only as ¢ Aifdomcance, end ot with
bt Severity as the Guile of the Offcnce reguives,sind the Laws
of ether Nuticns have thought it to deferan: fothattie injmved
Party isin a mamuer obicgedto betake hinfelf ro acivil 4clion

for Dmmazes; tio’ as Mr. Wollafton [ays in the placz ¢cited

below, the Offence is of fich a noture tha wo Satisfafiion can
be wiade for it, ir the injwved Max tiinks fa, as he generally
aoes. Iy ehiske fa, the Law fhould be fo framed, as vather 1o
acter from compuiering the Crime, than to alm ot making a-
wmends Jor ity after it is commnitted.

R Ser Wollatton®s Religfon of Naszr, § 6. par. 19,

' See 1 H. 5. c.6.

% 8ee Godolph. Abridgm. cap. 54.

 Levit. cap. 20, ver. 10. Deuter, cap, 22, ver. 22,
Ezek. cap. 15, ver. 17, Sufunna ver. 41, John cap. §
ver. §.

W Tob cap. 31. ver. 11,

n See Bodings in muthodo hiftevica, cap. 4.
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ulia de adulteriis) punihd it only (per relegationem ®) with Badifhment; or ( per
depoitationen” ) with Tranfportation into fome remote Ifland; yet the Father
of the Aduiterefs was permitted to kill both his Daughter and the Adulterer ¢,
and in fome Inflances the Husband had the {fanic Power 75 and it he chanced to ufe
ehat Power in a Cafe notallow'd, even then he was not to be punifhed with Severity,
but only to undergo a milder fort of Punifhment *: But at length when the Empire
became Chrittian, under the Reign of Conflantine, Adult_ery was made capital, §z-
crifegos niptIarii £ladio undre oportet”, and fo it continued to Fufliniain's® Time
and fong after.  Some arc of opinion that it was (o even while the Emipire was Hea-
then, under the Reign of Diocletian and Maximian, it being cnumerated in onc of
their Laws* among the capital Crimes. |

A'S to (maller Crimes and Mifdemeanors, they are differenc'd with fuch a variety of pume
of extenuating or aggravating Circumftances, that the Law has not, nor indeed counld Crimes aud
Ty to cach a certain and dererminate Penalty ; this is left to the Difcretion and Aiemearers
Prudence of the Judge, wao may punifh it cither with Fine or Imprifonment ?, Pil-
lory or \Whipping, ashic {hall think the natrure of the Crime deferves : but tho' he be
intrufted with fo great Power, yct he is not at liberty to do as he lifts, and inflict
whar arbitrary Punifhments he pleafes; duc regard is to be had to the Quality and
Deeree, to the Eftate and Circumftances of the Oftender, and to the greatnefs or
{malincfs of the Offence; that Fine, which would be a mere Trifie to one Man, may
be the utcer Ruin and Undoing of another; and thofe Marks of Ignominy and Difgrace,
which would be fhocking and gricvous to a Perfon of a liberal Education, would be
flichted and delpifed by onc of the vulgar fort® A Judge therefore who ufes chis dif=
cretionary Power to gratify a private Revenge, or the Rage of a Party, by inflicting
indcfinitc and perpetual Imprifonment, exceflive and exorbirant Fines, unnfnal and
crucl Punithments, is cqually guilty of pcrvcrt_ing Juftice and acting againft Law,
as he, who in a Cafe, where the Law has afcertained the Penalty, wilfully and know- By Tuprifin-
ingly varics from it. If no Mcafures were to be oblerved in thefe difcretionary Pu- #er,
niﬁ‘:mcnrs, a Man who is guilty of a Mifdemeanor might be in a worle Condition.
than if he had committed a capital Crime; he might be expoicd to an indefinite ® and
perpetual Imprifonment, a Punifhment not at all favourd by Law, as being worfe than
Death itfelf®: nor docs an extravagant Fine, which is beyond the Power of the Of-
fender ¢ver to pay or raifc, differ much from it; for if his Imprifonment depend upona .,
Condirion, which will never be in his power to perform, it is the fame as if it werec ab-
folute and unconditional s if the Offender be nor abic to pay fuch a Fine as his Offence
deferves, hre muft then fubmit to a corporal Punifhment in liea of it, according to the
old Rule, Quinon habet i cruinena, luat in cure®, tis true, that Clanfe of Magna
Chaita®, which requires the faving cvery Man's Contenement, (w73, his mieans of Live-
lihood) extends only to Amerciaments, which are afcertained by a Jury, and not to
Fines, which are impolcd by the Coures but neverthelefs thofc Fines ought to be mode-
ratc and within Bounds; where a Court hasa Power of letting Fines, that muft be un-
derftood of fetting reafonable Fines®: an exceffrve Fine, fays Lord Coke’, is againf?
Laws, and fo it is declared to be by the 462" for declaring the Rights and Liber-
ties of the Subject, &c.  The fame Statute declares the Illegality of unufual and crael
Punifhments. |

IT was the non-obfervance of thefe Rules, which occaftoned the diffolution of the
Star-Claitber’, a Court, which Lord Coke* calls the moft honourable in the Chri-
ftian World, confifting of the chief Officers of the Kingdom, but as he obferves' was
of fuch a nature as moft of all nceded to be kept within its proper Bounds 5 it might
indeed have {erved to very good Purpofes, if rightly managed, being chicfly intended
for the corredtion of {candalous Indecencies and Immoralitics, which did not fall un-
der the Cognizance of ordinary Jurifdictions ™, but when once its Authority was a-
bus'd to wreak the Malice of particular Perfons, and proftituted to the bale Ends of a

Court-
o Digeft. de divortiis & repudits, lib. 24,11 2, I S. b Vita pejor morte, Zrials, Vol. IL. p. 746.
? Digelt. de quaftionibus, lib, 48. tit. 18. L 5. % 2 Co. Inftr. 173
1 Digeft. adleg. Jul. deaduler. lib. 48. tit. 5. 1. 20. d Cap. 14
“ Ibid. 1, 2. “ 8Co. Rep. fo. 58. b.
s Digett. ad ler, Cornel. de ficariis, lib, 48. 1ir. 8. 1. 1. fr Rep. 4. 44. a
§$ 5. Digeft. ad leg. Jul. deadulcer, 1.38. § 8. £ See Sir John Hawles's Remarls, Tiials, Vol. IV,
* Cod ad. lee, Jul. de adulter. [ib, g, tit. 9.1, 30. § 1. | P. 165.
U Inftiwar, de publicis judicits, Lib, 4. tit, 18. § 2. i1 Gul. & Mar. Sefl. 2. cap. 2. § 1.
* Cod. de manfadt, lib, 2.1, 4.1, 18,

} This was a Coure by eomamion Law confirined &y 5 Henr, 5.
¥ § Co. Rep. fo, 9. b. cap. 1. and diffilved by 16 Car, 1, caps 10,

® Wollaft. Relip. of Nat, § 2. 05f 5. Puf Lawof | ¥ 4 Infti. 65.

Nae, B. §. cap, 3. § 25, Grot. dejur. bel. Lib, If, ¢, 2o, | 1 Ibid. o

S = Ibid. 61. 63
a Diwals, Yol 1L p, 621, 550
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Court-Faltion, When no Limits were obferved in the Exercife of its Jurifdiction, noj

Humanity in its Sentences, when the Judges thercof, however dignificd by theig

Pofts, became a Difgrace to human Nature by their barbarous and cruel butcherings,

punithing pretended Libels not only with perpetual Imprifonments, but with brand-

ings in the Facc and mutilation of Members, when the Cafe was thus (as it appears to

have been from fome Inftances® in this Colleftion) it was then high time to rear it up

by the Roots, as a Grievance no longer to be borne with. A Judge theretore ought

to be firictly carcful that he conform to the Rules of Law not only as to the nature of
the Punithment, but likewifc as to the degrecs thercof.

[T is indeed no eafy matter to feetle the precife Limits, how far a Court of juftice
may go ; every Cafe muft depend upon its own particular Circumftances.  But fosme
Fines and fome Punifhments arc {o monftroufly extravagant, that. no body can
doubt their being fo; fuch were the Fines of Sir Samuel _Bar?{zzr{/ﬁm“and Mr.
Hampden®, fuch were the repeated Pilloryings and barbarous Whippings of Qates,
Dangerfield*, and fohnfons.

THESE Punithments may no doubt be properly inflicted, where they are in a
moderate degree and proportioned to the Offence; only it were to be wilh'd, thae
{fome better care were taken in the Exccution of them.  How unreatonable is it that o
Criminal fentenc'd to be hipt thould lie at the Mercy of a vile Exccutioner, and
rhat it fhould be left in the Power of a common Hangman to make that W hipping
as fevere or as favourable as he pleafes! In this refpedt it muft be owned we are ex-
cell'd by foreign Countrics, where the Magiftrate, who is the beft Judge of the Offen-
der’s Guilt, is prefent at the Execution of the Sentence, and gives the proper Dj-

rections about ir.
AS to the Pillory, that is intended only to cxpofe the Offender to Shame

and Infamy, and to matk him out to the Public, as a Perfon not fit te be rruft-
ed, but to be fhunn'd and avoided by all creditable and honcft Men: never did
the Law defign that he thould be exposd to the Peltings of a Mob, or the Aflaulrs
and Injuries of a furious Rabbic, whereby the Prifoncr is {o difguited as to defeat one
main defign of fetting him there, which was, that he might be publickly known a-d

obfery'd.
IT is indeed a furprizing Negle®, that no cffettual Care has hitherto been taken
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